Date:

rianning ana Lommunity veveiopment uepartment

August 11, 2016

From: Michael Scarcelli, Senior Planner

To:  Planning Commission

Re: ZMA 16-01 Zoning Map Amendment of 601-800 Alice Loop

~TNTRAT INFORM * ™~

Applicant:

Property Owner:
Property Address:

Legal Description:

Parcel ID Number:

Size of Existing Lot:

Zoning:

Existing Land Use:
U i

Access:

Surrounding Use:

Lynne Brandon
705 Alice Loop
Sitka, AK 99835

Various
663-800 Alice Loop

Lots 1-5 of Alice and Charcoal
Island, and Alice Island Planned Unit
Development Phase I, and Lots 1-16
Ethel Staton Subdivision.

1-9002-000 through 1-9012-016
Approximately 8.87 Acres

Water Front District (WD)

Residential/Commercial/Business/Vacant

si i by O

Alice Loop/Airport Road

N TG E

Report from Staff

Applicant comes forward

Applicant identifies him/herself — provides
comments

Commissioners ask applicant questions
Staff asks applicant any questions

Floor opened up for Public »mment
Applicant has opportunity to clarify or
provide additional information

Comment period closed - brought back to
the board

Findings

Motion of Approval for the replat

«~wesidential, Commercial, Business, and Vacant Developable Lar -






vacant lots ready for further development within the Alice Loop ..cvelopment. . ..ere is the
Sealing Cove Business Center located at 601 Alice Loop, which contains tenants that include
Eagle Quest Ministries, the Transportation Security Administration, and also is util :d by CBS
for meetings until Centennial Hall is completed. It is the former Mt. Edgecumbe Elementary
School. Above 415 Alice Loop is Sealing Cove Boat Harbor located within the . ablic Land
District zone (P), served by two parking lots and one boat launch ramp accessed off of Airport
Road. To the west, is land also zoned Public Lands District. Immediately adjacent is land within
that zone utilized by the Department of Transportation and owned by the State. Over one lot
toward the west, is land utilized and owned by the City and Borough of Sitka for a Water
Treatment Facility.

All end-user development that requires a building permit will be required to go in f it of the
Historic Preservation Committee prior to approval of the Building Permit to receive
recommendations pertaining to the development.

A significant issue and fact is that the 16 lots associated with the Ethel Staton Subdivision are
subject to recorded conditions, reservations, and restrictions (2011 CCRs)'; and Lots 1-5 of the
Alice & Charcoal Island Subdivision are subject to restrictive use CCRs (2001 CCRs)?. To sum,
those CCRs restrict Lots 1-5 of the Alice and Charcoal Island Subdivision and Lots 1-15 of the

1 el Station Subdivision to residential uses and the do not restrict lot 16 (800 Alice Loop) of the
E' 1 Staton Subdivision to such residential use — this is indicative that the owners of Lots 1-5
and Lots 1-15 were aware or should have been aware that more than residential use was
envisioned and possible for lot 16 (800 Alice Loop).

In general, per code, “Many of the permitted and conditional uses in the ... WD zones generate
traffic, noise, odor, and general impacts to a higher level and greater degree than per1 "ted and
conditional uses in residential districts. Owners of residential uses in the ... WD districts must be
aware of  lacceptii of all the permitted uses in these districts.” [Edited for brevity]?

Further code directs that “the Waterfront District is intended to be applied to lands with
direct access or close-proximity to navigable tidal waters within the urban areas of the city and

Uses are intended whenever possible to be water-dependent or water-related with
particular emphasis on commerce, tourism, commercial or industrial enterprises v h dert
major economic or social benefit from a waterfront location” * (emphasis added). Here all the
properties, specifically 800 Alice Loop in is close-proximity to tidal waters and significant
features and facilities that support water dependent and water-related uses for commerce,
tourism, and industrial enterprise exemplified by the Sealing Cove Harbor and surrounding
business that cater to that industry and commerce.

! Sitka Recording District Document Swerial # 2011-001551-0
2 Sitka Recording District Document Serial # 2001-002152-0
: | Uses Table 22.16.015-1, Footnote 11.

(A), Water onl _.strict, Intent.



The proposed R-1 Single-Family and Duplex Residential District is primarily intended to provide
for single-family and duplex residential dwellings at moderate densities plus appropriate
conditional uses and is a very restrictive district (22.16.040).

Standing — Ripeness

The Planning and Community Development Department received an email from the initial
applicant Lynne McGowan-Brandon dated July 26, 2016 that Steve Atkinson would be sending
additional information. From this email and in conjunction with conversations with both parties,
it was clear that Mr. Atkinson would be acting as the agent for the application. Therefore, the
application can move forward and it have been the policy of the Department to allow
modifications of proposals, that Mr. Atkinson, as agent, had standing to make the amendments,
and that the application was deemed complete and was thus ripe for consideration.

However, we do feel that support of additional parties to the amended rezone was not made
clear. Therefore the supporting documents that were originally presented should not be giving
v with 1 : modified request as it is not clear if the originally support carries over unto the
new proposal since there have been material changes to the request (size, area, and designation
of new zone).

In regards to the nature of Mr. Atkinson’s involvement: The use of legal letterhead was
confusing to st:  but it did not appear by any express statement that Mr. Atkinson was acting as
a legal representative for the prior applicant or any other property owners. Instead, staff viewed it
as unpersuasive use of legal letterhead.

Spot Zoning — Analysis of 3 factors.

The classic legal case is Griswold v. City of Homer, 925 P.2d, 1015 (Alaska 1996). In this case
three factors are laid out to determine whether unconstitutional spot-zoning occurred: 1)
Consistency with the Comprehensive Plan; 2) Effect of small-parcel zoning on owners and
community; and 3) Size of rezoned area.

1. Consistency with Comprehensive Plan:

a. In this case, the Comprehensive Plan identifies the need to support waterfront
related land uses and specifically acknowledges that WD zoning districts are
mixed uses. Therefore a rezone would not be consistent with the Comprehensive
Plan nor the legislative action that resulted in the original zoning as WD.

2. Effect of small-parcel zoning on owners and community:

a. The effects of this small-parcel zoning would negatively the owners of 800 Alice
" Hop, and would have mixed impact on the other lots; however, the community
would not be benefited. ...e community’s access to water related 1 and
business would be impacted and they would not derive a direct benefit from the
rezone. Therefore, a rezone is not meant to benefit the community at large, but
instead private interests at the expense of other private in It
community at la






1e arguments against the rezone include:

1. The owners of 800 Alice Loop that developed this entire area are not in support of
rezoning their property and when owners object a higher number of City Assembly votes
in favor are required at 5 votes>.

2. Such a change to the area zoning would negatively impact the owners of 800 Alice Loop.
It is arguable they could see a significant impact to the value of the lands since the
existing WD zoning would allow a greater number of uses. By limited uses you could
reduce the potential value of the land and the amount of interested buyers.

3. The area is very close to the Sealing Cove Harbor and the proximity of the marine
facilities supports keeping land appropriate to support those type of u  (wa
dependent) that are desirable near the harbor.

4. The benefit of the community at large is impacted by less available land zoned for water-
dependent uses.

5. Some other land owners are not in support with this rezoning: some because they have
been silent; and others object because they feel the rezone would inhibit themselves and
potentially future owners from building certain types of docks that are not allowed in the
R-1 zone. (Note: Staff has not analyzed this in terms of whether this is a meritorious
concern in regards to existing CCRs.)

6. The rezoning may impact the ability to pursue certain types of docks.

7. The zoning is not antiquated or out of line with existing use. The WD use in the Code and
Comprehensive Plan specifically acknowledges and identifies that residential uses must
be aware of accepting of all permitted uses. Now, after the fact, the residential owners are
not accepting of and claim lack of knowledge and now want to impact the owners « land
who seek to develop it to its highest and best use.

8. Also, a change in zoning may set a precedent that any time there is mixed use (and there
is a lot of mixed use in CBS) it is grounds to rezone. What effect will this have on C-1,
C-2, CBD, and other zones that have a mix of commercial and residential uses?

Comprehensive Plan: Section 2.4.12 supports public access to waterfront lands (taking this

point e ¢ y, more lands zoned waterfront would allow a variety of u  to the public to

purchase for private use who would then have closer proximate access to waterfront activities

and uses); 2.4.13 promotes water dependent uses along the coast (WD zone is intended to

support water dependent uses); 2.5.10 identifies residential as acceptable uses within a WD zone

(Buyers of 663-800 were aware of or should have been aware through due diligence that the area

was zoned WD and that both commercial and residential uses were permittable, existing, and
sib  fortl 6.1 seeks to facilitate adequ: ~ « and o1 v
residentia | ~nd industrial land (Again, the Comprehe: a )

that the WD was a mixed zone). Overall, these tend to support the more inclusive WD

the « al of the Hning map amendment.

522.30.380(E)(1).



CONCLUSION

This requires careful consideration. On one side, the current and future uses of Lots 1-15 and
Lots 1-5 are going to be single-family residential homes or townhomes subject to very restrictive
CCRs. On the other hand, the surrounding land uses and Sealing Cove Harbor nearly dictate that
as much waterfront land be preserved for water-dependent use as possible. In addition, past
Assembly action has supported expanding WD zoning in the immediate area. Overall, staff
recommends a denial of this request. One option for the land owners is to purchase the lots in
question and seek to agree upon CCRs that would be meet their interests. Another option is to
amend the request to apply only to Lots 1-15 and Lots 1-5; however, this is almost redundant as
the current CCRs already do that as currently enforceable — in addition, that alternative does not
appear to meet the intent of the applicant and supporters.

RECC"MENDATION AND SUGGESTED MOTIONS

It is recommended that the Planning Commission adopt the Senior Planner’s analysis and
recommend denial of the zoning map amendment.

TWO RECOMMENDED MOTIONS:

RECOMMENDED MOTIONS FOR FINDINGS OF FACT

1. That the granting of such zoning map amendment would adversely affect the Comprehensive
Plan, and it is inconsistent with Comprehensive Plan Sections 2.4.12, 2.4.13, 2.5.10, and 2.6.1 by
not providing lands adequate for all intended and desired uses such as commercial and water-
dependent uses.

2. The zoning map change as proposed would net be in line with providing waterfront dependent
uses that are identified in the Comprehensive Plan and also the intent of the WD zoning district
specified in Section 22.16.100(A).

3. The zoning map change may result in adverse effects on public health, safety, and welfare by
impacting the ability of lands near the water front and Sealing Cove Harbor to be able to
developed for commercial, industrial, or other marine business type uses that benefit the
community as a whole and not just private property interests.

MOTION TO RECOMMEND DENIAL:

Motion to recommend denial of the zoning map amendment filed by Lynne Brandon for 663-800

Alice Loop. The properties are also known as Lots 1-5 of Alice and Charcoal Island and Alice
|Plas 1 wvelog it Phase 1, and Lots 1-16 of Ethel S "on Subdiv on.







































— - Attachment G
From: Lynne McGowan-Brandon <wildpots@yahoo.com>

Sent: Tuesday, July 26, 2016 7:09 AM

To: Samantha Pierson

Subject: Alice Island rezone

ol

Steve Atkinson will be sending additional information in support of the neighborhood reqt  t to rezone
the Alice Loop property today for the August 16, 2016 agenda.

Thanks so much.

Best,

Lynne Brandon



Sam | : : .

S - — n |

From: Steven D. Atkinson <SAtkinson@aalrr.com>

Sent: Tuesday, July 26, 2016 10:04 AM

To: Samantha Pierson; Michael Scarcelli

Cc: Lynne McGowan-Brandon (wildpots@yahoo.com); Cathleen M. Siler; ‘Carolyn Huestis
(carolynhuestis@aol.com)’; Karen E. Gilyard

Subject: FW: Alice Loop Re-zone

Attachments: Itr to Planning Dept - Request for Zone Change.pdf; ALUCE LOOP CONCEPTUAL UTILITY

LAYOUT (1).pdf; Minutes (3) (1).pdf; RebuttalStaff Report ZMA.pdf

Samantha and Michael | attach a letter requesting a zoning change for 663 Alice Loop to 800 Alice Loop. The residents are
no longer requesting a zoning change of the business center which | think is 601 Alice Loop.

I think that the only significant change being requested is to change 800 Alice Loop to R-1 rather than waterfront. For a
variety of reasons the residents believe R-1 is the appropriate zoning for 800. 800 is surrounded by single family homes and
is not on the waterfront.

It appears based on the conceptual plan that the owner agrees that 800 should be subdivided into single family
lots. Accordingly | am not sure if the owner is still opposed to this request.

If you need any further information to move forward with this request please contact me.

Steven D. Atkinson | Partner

Atkinson, Andelson, Loya, Ruud & Romo

12800 Center Court Drive, Suite 300, Cerritos, California 90703
Direct (562) 653-3415 » Main (562) 653-3200 * Fax (562) 653-3333
sath .com d|bio|w  e]subscribe

From: Cathleen M. Siler

Sent: Tuesday, July 26, 2016 10:29 AM
To: Steven D. Atkinson

Subject: Alice Loop Re-zone



ATKINSON, ANDELSON, LOYA, RUUD & ROM Attachment G

A PROFESSIONAL CORPORATION

FRESNO ATTORNEYS AT LAW RIVERSIDE

559) 225-6700 {951) 683-1122
(5391 12800 CENTER COURT DRIVE SOUTH, SUITE 300 930

IRVINE CERRITOS, CALIFORNIA 90703-9364 SACRAMENTO
(3493) 453-4250 (562) 653-3200 ¢+ (714) 826-5480 (318) 923-1200
PASADENA T SAN DIEGO
(626} 583-860C FAX (567) 653-3333 {858) 485-9526
PLEASANTON WWW.AALRR.COM _
(925) 227-9200 CUR FIiL.E NUMBER:
G11343.00018
July 25, 2016 142434241

Planning Department:

The neighbors of Alice Loop are working together to get a zoning change to enhance and ensure
the residential qualities of our subdivision. This is a formal request to re-zone the Ethel Staton
Subdivision as R-1 from the current Waterfront zone. Only two of seventeen Alice Loop
residents have reservations regarding the re-zonming. This zoning change would be only
applicable to existing properties from 663 Alice Loop to 800 Alice Loop and no longer includes
the Sealing Cove Business Center. 1t also our understanding that Jerry and Mary Helem's
proposed dock will be permitted in R-1 Zone, per a phone conversation with Lynne Brandon in
April.

Currently the properties in the Alice Loop subdivision have a fairly restrictive set of covenants
on the lot deeds. To this end, we all agreed 1o adhere to the covenants to purchase “building lots
for high quality single family homes.” The covenants are in-line with the most stringent City
zone, R-1 and, actually are even more restrictive.

This request includes three additional items for the packet.

. Michael Scarcelli’s 4/11/16 letter with interlineated responses. The text is shown
in this way:

o Black italics is Mr. Scarcelli’s support of the rezoning with which there 1s
agreement;
o Blue text is quoted verbatim from the 2007 Comp Plan or the General
Code Title 22;
o) Red underlined italics 1s a response to Mr. Scarcelli’s assertions.
o A map showing the subdivision limits with street numbers that was provided by

Shee Atika at the time of lot sale.

° Minutes mthe 11/2¢€ 06 Ass  Hlyn th



ATKINSON, ANDELSON, LOYA, RUUD & ROMO

July 25, 2016

Page 2

The City’s General Code Title 22 and provides examples of allowable/permissible uses in R-1,
R-2 and Watertront. R-1 is the most appropriate zone for the subdivision. Waterfront, by
contrast, is inappropriate since it is one of the most industrial, commercial and development
oriented zones. Clearly, this designation was in place prior to the current residential
development. The antiquated zoning needs to be revised and updated to mat ~ the current use.

Thank you in advance. If you have questions, please call 907-738-2128.

Alice Loop Resident
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also allow for the parcel to be split in half. Westover inquired as to the size of
the island. Mr. Williams responded the island is approximately 2,000 square
feet. Stein asked about parking requirements. Williams said isiands are not
required to have parking spaces. Crews asked about the owners of Lot 100
wanting to subdivide and place use restrictions on the subdivision plat. Williams
said they would have to agree. Westover inquired if they were to have lodges
wouldn’t they have to provide parking and Williams responded “Yes.” Hackett
doesn't have a problem with subdividing, but she does have a problem with
zoning the property Waterfront. Cavanaugh has high regards for the Delongs
but cannot support the ordinance

Motion FAILED on second reading of Ordinance 2008-43 on a roll call vote of
2-5 with Hackett, Ozment, McAdams, Cavanaugh and Stein opposed.

MOTION, by Cavanaugh to move to recommend that the Assembly adopt
the following legislative findings for Ordinance 2008-43 because of public
health, safety, welfare and traffic that the Assembly does not recommend
this parcel to become Waterfront District (WD) based on the additional
legislative findings:

1. Because the rezoning would not further the logical development of
islands.

2. It is not consistent with the Comprehensive Plan as outlined in Chapter
2.7 and the property is more appropriately left in the General Island
District again, for safety and traffic reasons.

3. Further we do not support commercial activities on the island.

| further move to adopt the following additional finding:

1. Ordinance 2008-43 does not protect nor promote the public’s health,
safety and welfare.

Motion on the findings PASSED on a 5-2 roll call vote with Crews and Westover
opposed.

tem G
Ord. 200842 MOTION by Cavanaugh to approve Ordinance 2008-42 on second and
final reading.

Removing Tract A of ASLS 88-62, Lot 97A of USS 3926, Lot 97 of USS 3926,
Lot 98 of USS 3926, and, the filled tidelands that connect the parcels from (P)
Public Lands District to (WD) Waterfront District.

Mayor read the title.

Stein thinks there are compelling reasons to strike Lot 97A of USS 3926 and
Lot 98 of USS 3926

v > it ould | 1
adgopted. sne is supportive of the maritime t (
sees this as public land. She aiso sees it as a bad precedent anc
of doing business.

Cavanaugh reflected that when the Assembly did the Maritime Heritage lease,

the Assembly enabled the folks the ability to sublease. At the time, zoning
issues were not taken into consideration. She wondered if it is kept public land,

mxj
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ltem G
Ord. 2008-42

also allow for the parcel to be split in half. Westover inquired as to the size of
the island. Mr. Williams responded the island is approximately 2,000 square
feet. Stein asked about parking requirements. Williams said islands are not
required to have parking spaces. Crews asked about the owners of Lot 100
wanting to subdivide and place use restrictions on the subdivision plat. Williams
said they would have to agree. Westover inquired if they were to have lodges
wouldn’t they have to provide parking and Williams responded “Yes.” Hackett
doesn't have a problem with subdividing, but she does have a problem with
zoning the property Waterfront. Cavanaugh has high regards for the Delongs
but cannot support the ordinance

Motion FAILED on second reading of Ordinance 2008-43 on a roif call vole of
2-5 with Hackett. Ozment, McAdams. Cavanaugh and Stein opposed.

MOTION, by Cavanaugh to move to recommend that the Assembly adopt
the foliowing legislative findings for Ordinance 2008-43 because of public
health, safety, welfare and traffic that the Assembly does not recommend
this parcel to become Waterfront District (WD) based on the additional
legisiative findings:

1. Because the rezoning would not further the logical development of
islands.

2. It is not consistent with the Comprehensive Plan as outlined in Chapter
2.7 and the property is more appropriately left in the General Island
District again, for safety and traffic reasons.

3. Further we do not support commercial activities on the island.

i further move to adopt the following additional finding:

1. Ordinance 200843 does not protect nor promote the public's health,
safety and welfare.

Motion on the findings PASSED on a 5-2 rofl call vote with Crews and Westover
opposed.

MOTION by Cavanaugh to approve Ordinance 2008-42 on second and
final reading.

Removing Tract A of ASLS 88-62, Lot 97A of USS 3926, Lot 97 of USS 3926,
Lot 98 of USS 3926, and, the filled tidelands that connect the parcels from (P)
Public Lands District to (WD) Waterfront District.

Mayor read the title

Stein thinks there are compelling reasons to strike Lot 87A of USS 3926 and
Lot 98 of USS 3926

Westover <aid this should have been taken 1

lop | e is supporti of the A i t (
sees this as public land. She aiso sees it as 3 | i
of doing business.

Cavanaugh reflected that when the Assembly did the Maritime Heritace lease,
the Assembly enabled the folks the ability to 1ble. : Attl tm  zoning
issues were not taken into consideration. She wonderea if it is kept public land,
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c. Contribute to stable, long-term, local economic base policy
2.1.1. The City and Borough of Sitka will conduct its affairs and
will use its resources, powers, and programs to seek, facilitate,
maintain, and improve economic activities which contribute to
a stable, long-term, local economic base

d. The proposal is consistent with Comprehensive Plan policy
2.6.10 that recognizes that adequate harbors and support
facilities are an integral part of the community by adding
important additional fueling and kayak facilities.

e. The proposal is consistent with the need for a thriving boating
and fishing community as described in the Comprehensive
Plan. The proposal furthers a thriving boating and fishing
community by:

1) adding an additional fuel dock,

2) decreasing the fueling times, and,

3) providing an important additional option for kayak
rental operations that are outside of the heavily
congested Crescent Harbor.

f. The rezoning is consistent with Comprehensive Plan policy 2.3.6
that encourages the provision of adequate land commercial,
industrial, and residential growth.

g. Reestablishes a more aesthetically pleasing parcel where the
boat house is located and promotes aesthetics which in tumn
may be a tourism draw, the kayak dock benefi the community
as a whole.

h. On balance the benefits to the property owner, adjacent land
owners, and the community far out weigh any detriment
associated with the rezoning and promote the public health,
safety and welfare.

The 2007 Comprehensive Plan contains a section entitled “How the
Comprehensive Plan is Used.” This section, contait | in the beginning
of the document lays out a clear path for how proposails will be reviewed.

The document includes the following language:

“The actual activity of “consulting the Plan” is not a rote exercise like
following maintenance manual or recipe. Rather, this is an analytical
process where the reviewer first determines which of the Plan goals,
policies and objectives are relevant to the decision or issue at hand.
Then, the reviewer examines how the pending decision comports with the
relevant plan provisions. This analysis is not conducted on an al lute
basis. Indeed, the reviewer may find that one policy appears to conflict

with ti pendit decision whi an¢ M tit. T
should balance the application of 1 d e
whichever decision or option is the most generally con: e
Plan overall.”

The 2007 Comprehensive Plan policies, referenced ordinances under
consideration in these findings, are an out growth of an effort and are
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2) decreasing the fueling times, and,
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congested Crescent Harbor.

f. The rezoning is consistent with Comprehensive Plan policy 2.3.6
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boat house is located and promotes aesthetics which in turn
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as a whole.

h. On balance the benefits to the property owner, adjacent land
owners, and the community far out weigh any detriment
associated with the rezoning and promote the public health,
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The 2007 Comprehensive Plan contains a section entitled “How the
Comprehensive Plan is Used.” This section, contained in the beginning
of the document lays out a clear path for how proposals will be reviewed.

The document includes the following language:

“The actual activity of “consulting the Plan” is not a rote exercise like
following maintenance manual or recipe. Rather, this is an analyti
process where the reviewer first determines which of the Plan's goals,
policies and objectives are relevant to the decision or issue at hand.
Then, the reviewer examines how the pending decision comports with the
relevant plan provisions. This analysis is not conducted on an absolute
basis. Indeed, the reviewer may find that one policy appears to conflict
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whichever decision or option is the most generaily con

Plan overall.”

The 2007 Comprehensive Plan policies, referenced ordinances under
consideration in these findings, are an out growth of an effort and are
















REOUIRED SUPPLE EN | INFORMATION:

>mpleted application form
[:] Narrative
:e Plan showing all existing and proposed structures with dimensions and location of utilities
r—, Proof of filing fee payment
Proof of ownership
Copy of current plat
L1 Topographic information (If Pertinent to Application)
I:] Landscape Plan (If Pertinent to Application)
[:] Drainage and Utility Plan (If Pertinent to Application)
[___l Parking Plan (For Conditional Use Permit)
D Fioor Plan (For Conditional Use Permit)
[___l Three (3) copies of concept plat (For Plat)

[___l Plat Certificate from a title company (For Plat)

CERTIFICATION:

I hereby certify that | am the owner of the property described above and that | desire a planning action in conformance with Sitka
General Code and hereby state that all of the above statements are true. | certify that this application meets SCG requirements to
the best of my knowledge, belief, and professional ability. | acknowledge that payment of the review fee is non-refundable, is to
cover costs associated with the processing of this application, and does not ensure approval of the request. | understand that public
notice will be mailed to neighboring property owners and published in the Daily Sitka Sentinel. | further authorize municipal staff to

access the property to conduct site visits as necessary.

Date

— e o ————
Zoning Map Amendment f  juest
601-800 Alice Loop



March 26, 2016

Planning Department:

The neighbors of Alice Loop are working together to get a zoning change to enhance and ensure the
residential qualities of our subdivision. This is a formal request to re-zone the Ethel Staton Subdivision as
R-1 from the cur 1t Waterfront zone. Twelve of seventeen Alice Loop residents have responded to a
letter regarding re-zoning and sent back signatures of support of the more appropriate residential zone.
This zoning change would be only applicable to subdivided properties from 601 Alice Loop to 800 Alice
Loop. We recommend that the Sealing Cove Business Center and any proposed/permitted docks would
be “grandfathered” in.

Currently the properties in the Alice Loop subdivision have a fairly restrictive set of covenants on the lot
deeds. To this end, we all agreed to adhere to the covenants to purchase “building lots for high quality
single family homes”. The covenants are in-line with the most stringent City zone, R-1 and, actually are
even more restrictive.

The City’s General Code Title 22 and provides examples of allowable/permissible uses in R-1, R-2 and
Waterfront. R-1 is the most appropriate zone for the subdivision. Waterfront, by contrast, is
inappropriate since it is one of the most industrial, commercial and development oriented zones. Clearly,
this designation was in place prior to the current residential development. The antiquated zoning needs
to be revised and updated to match the current use.

The signatures of neighbor support are included with this request.

Thank you in advance. if you have questions, please call me at 907-738-2128.

Resident, 705 Alice Loop

Lynne Brandc
Zoning Map Amendment Request
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We, as Alice Loop property owners, support changing the zoning of Alice Loop from Waterfrontzo1 o

R1 or R2 district zone (circle preferred zone). The zoning change would apply to
properties from 757 Alice Loop to 601 Alice Loop, including 800 Alice Loop. We also support
grandfathering in the Sealing Cove Business Center and the townhouses and recommend that any future
Alice " orR-1aswell
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We, as Alice Loop property owners, support changing the zoning of Alice Loop from Waterfront zone to

. -t district zone (circle preferred zone). The zoning change would apply to
properties from 757 Alice Loop to 601 Alice Loop, including 800 Alice Loop. We also support
grandfathering in the Sealing Cove Business Center and the townhouses and recommend that any future
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We, as Alice Loop property owners, support changing the zoning of Alice Loop from Waterfront zone to

R1or R2 district zone {(circle preferred zone). The zoning change would apply to
properties from 757 Alice Loop to 601 Alice Loop, including 800 Alice Loop. We also support
grandfathering in the Sealing Cove Business Center and the townhouses and recommend that any future
Alice Island minor residential subdivisions be zoned R-2 or R-1 as well.
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_ R2 district zone (circle preferred zone). The zoning change would apply to

Plepw wuw ..0m 757 Alice Loop to 601 Alice Loop, including 800 Alice Loop. We also support
grandfathering in the Sealing Cove Business Center and the townhouses and recommend that any future
Alire Icland minnr recidential subdivisions be zoned R-2 or R-1 as well.
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Alice Island minor residential subdivisions be zoned R-2 or R-1 as weII
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We, as Alice Loop property owners, support changing the zoning of Alice Loop from Waterfront zone to

Ar R2 district zone (circle preferred zone). The zoning change would apply to
proper.._. from 757 Alice Loop to 601 Alice Loop, including 800 Alice Loop. We also support
grandfathering in the Sealing Cove Business Center and the townhouses and recommend that any future
Alice island minor residential subdivisions be zoned R-2 or R-1 as well.
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We, as Alice Loop property owners, support changing the zoning of Alice Loop from Waterfront zone to

R1orR2 district zone (circle preferred zone). The zoning change would apply to
properties from 757 Alice Loop to 601 Alice Loop, including 800 Alice Loop. We also support
grandfathering in the Sealing Cove Business Center and the townhouses and recommend that any future
Alice Istand minor residential subdivisions be zoned R-2 or R-1 as well.
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We, as Alice Loop property owners, support changing the zoning of Alice Loop from Waterfront zone to
. P11 hr R2 district zone (circle preferred zone). The zoning change would apply to
prupc ues from 757 Alice Loop to 601 Alice Loop, including 800 Alice Loop. We also support

grandfathering in the Sealing Cove Business Center and the townhouses and recommend that any future
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We, as Alice Loop property owners, support changing the zoning of Alice Loop from Waterfront zone to

‘//ﬁ)or R2 district zone (circle preferred zone). The zoning change would apply to
proper?ie/s from 757 Alice Loop to 601 Alice Loop, including 800 Alice Loop. We also support
grandfathering in the Sealing Cove Business Center and the townhouses and recommend that any future
Alice Island minor residential subdivisions be zoned R-2 or R-1 as well.
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We, as Alice Loop property owners, support changing the zoning of Alice Loop from Waterfront zone to
R1 or R2 district zone (circie preferred zone). The zoning change would apply to

properties from 757 Alice Loop to 601 Alice Loop, including 800 Alice Loop. We also support

grandfathering in the Sealing Cove Business Center and the townhouses and recommend that any future

Alice IM minor restential subdivisions be zoned R-2 or R-1 as well.

Name:_ S e}

4 av.g Date: / /Z//é
b / T

N = .
Signature: b7 S%“'\

Address: 148 A) e L“"f vROC«ci

Lynne _randon I
Zoning Map Amendment Request
601-800 Ali






Ethel Staton Subdivision. From and after the date this Restated Declaration and Establishment of
Conditions, Reservation and Restrictions For Ethel Staton Subdivision is made and recorded, the
Original CCRs shall be null and void, of no further force and effect, and the provisions of this
Restated Declaration and Establishment of Conditions, Reservation and Restrictions For Ethel
Staton Subdivision shall bind Lots 1 — 15 within the Ethel Staton Subdivision and shall run and
pass with such lots in perpetuity, except as is set forth herein. References herein to “these
Covenants”, “the Covenants”, and similar nomenclature indicates the covenants, restrictions and
conditions imposed by this Restated Declaration and Establishment of Conditions, Reservation
and Restrictions For Ethel Staton Subdivision. References herein to this “Restated Declaration”,
“this Restated Declaration”, and similar nomenclature all indicate this Restated Declaration and
Establishment of Conditions, Reservation and Restrictions For Fthel Staton Subdivision.

2. Nature of Covenants. These Covenants (a) are hereby imposed upon Lots 1 -15
(including improvements thereon) within the Ethel Staton Subdivision, (b) shall run and pass
with the title to Lots 1 — 15 (including improvements thereon) within the Fthel Staton
Subdivision and (c) shall bind and benefit Declarant and its successors in interest (herein such
successors being referred to as an "Owner") as to Lots 1 — 15 (including improvements thereon)
within the Ethel Staton Subdivision. The Covenants shall continue and remain in full force and
effect at all times as against and in favor of, as the case may be, the Owner of any of Lots 1 — 15
within the Ethel Staton Subdivision, regardless of how such Owner acquired title.

3. Residential Use. All portions of Lots 1 — 15 (including without limitation, all
portions of any improvements erected thereon) within the Ethel Staton Subdivision shall be used
at all times for long-term single family residential purposes only. No building or structure
intended for or adapted to any business purpose shall be erected, placed, permitted, or maintained
onLots 1 15 within the Ethel Staton Subdivision, or on any part thereof. This paragraph shall
not apply to a sales office that Declarant (or its agents) may choose to maintain upon any of Lots
1-15.

Only single-family residences and out-buildings and structures directly related to a single-
family residential use may be constructed on Lots 1 — 15 within the Ethel Staton Subdivision.
Manufactured structures (including residential structures) are prohibited on Lots 1 — 15 within
the Ethel Staton Subdivision unless such structures have a minimum 4/12 pitch (i.e., 4” in 12”)
Lots 1 — 15 within the Ethel Staton Subdivision shall not be used at any time on a short term
rental or transient basis, or to provide lodging accommodations, a bed and breakfast, vacation
rental or other temporary housing. As used in this Restated Declaration, a short-term rental is
any rental for thirty days or less. No zero lot line or other multi-family homes may be
constructed on Lots 1 — 15 within the Ethel Staton Subdivision, with the exception that the
residential structure upon any of Lots 1 — 15 within the Ethel Staton Subdivision may contain a
single “mother-in-law apartment”, of not more than 350 square feet, so long as the mother-in-law
apartment is accessible from within the residential structure. Occupancy of such a mother-in-law

\ I its | .to a sir m who is a y .
For Lots 1 — 6, the minimum building size of the residence thereon shal :
1,500 square feet of interior living space, with garage space not included in such calculation. For
Lots 7 — 15, the minimum building size of the residence thereon shall be such so as to have 1,250
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square feet of interior living space, with garage space not included in such calculation. When a
residential structure is built upon any of Lots 1 — 15 within the Ethel Staton Subdivision, one ey}
garage shall also be simultaneously built with no less than 500 square feet of interior space. All
garages on any of Lots 1 — 15 within the Ethel Staton Subdivision shall be fully enclosed; car
ports are not permitted on any of Lots 1 — 15 within the Ethel Staton Subdivision. Nothing in
this Restated Declaration prevents an Owner from having house guests, whether or not related to
Owner, that stay without payment of compensation within Owner’s residential structure for
periods of time that do not exceed ninety (90) days.

No Owner other than Declarant may further subdivide any of Lots 1 — 15 within the Ethel
Staton Subdivision. Declarant may further subdivide any of Lots 1 — 15 within the Ethel Staton
Subdivision while Declarant owns such Lot.

4. Easements.

(a) Reservation. There is hereby reserved to Declarant, each Owner, all
applicable utility entities, to the City and Borough of Sitka, and to all emergency vehicles a
perpetual easement over, under and upon all portions of Lots 1 — 15 within the Ethel Staton
Subdivision designated as rights-of-way, utilities and/or drainage easements (collectively,
"Easements") on the plat of the Ethel Staton Subdivision for the installation, maintenance, and
repairs of utilities including, but not limited to, power, telephone, water, sewer, drainage, gas,
cable television, etc., together with the perpetual right to enter upon Lots 1 — 15 within the Ethel
Staton Subdivision as is necessary for such purposes.

(b) No Structures Within Easements. Within these Easements upon Lots 1 15
within the Ethel Staton Subdivision, no Owner shall place or permit to remain any structu
planting, or other material that may damage or interfere with the installation and maintenance of
utilities or which may damage, interfere or change the direction of flow of drainage facilities.
The Easement area of any of Lots 1 — 15 within the Ethel Staton Subdivision shall be maintained
in an upscale, first-class and aesthetically pleasing fashion by the respective Owner, except for
those improvements for which a public authority or utility company is responsible.

5. Obligation to Rebuild, Maintain or Repair.

(a) All Structures Kept In Good Repair. All improvements located on any of
Lots 1 — 15 within the Ethel Staton Subdivision shall be kept in such repair and condition as is
appropriate for an upscale, first-class and aesthetically pleasing development. If all or any
portion of any improvement on any of Lots 1 — 15 within the Ethel Staton Subdivision is
damaged or destroyed by fire or other casualty it shall be the duty of the respective Owner to
promptly rebuild, repair, or reconstruct said improvement in a manner that will restore such
improvement substantially to its appearance and condition immediately prior to ” : casualty.

(b; ior . 2coration. All siding on any structure upon Lo 1 15 within the
Ethel Staton Subdivision will be wood or cement fiber composite lap or shingle siding or some
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combination thereof. No aluminum or vinyl siding is permitted. Exteriar paint colors shall be
earth tones. “Earth tones” do not include any bright reds, blues or silver hues.

(c) Landscaping. Each Owner of Lots 1 — 15 within the Ethel Staton Subdivision
shall maintain the landscaping of such Owner’s property as is appropriate for an upscale, first-
class and aesthetically pleasing development.

(d) Fences. No fences higher than six feet may be erected on any of Lots 1 — 15
within the Ethel Staton Subdivision. Fences will be constructed of wood and shall be stained a
natural wood color. No chain link or vinyl fencing may be erected.

(e) Sn~— Removal. Snow removal from the sidewalks in front of any of Lots 1 —
15 within the Ethel Staton Subdivision shall be the responsibility of the Owner of such Lot.

6. Use Restrictions. The following restrictions apply in the use of any of Lots 1
15 within the Ethel Staton Subdivision:

(a) No Nuisances. No noxious or offensive activity shall be carried on, in or
upon any of Lots 1 — 15 within the Ethel Staton Subdivision nor shall anything be done therein
which may be or become an annoyance or nuisance to other Owners.

(b) No Signage. No sign of any kind shall be displayed to the public view on any
of Lots 1 — 15 within the Ethel Staton Subdivision except customary name and address signs and
lawn signs of not more than five square feet in size advertising the property for sale or rent.
Notwithstanding this paragraph, until such time as all of Lots 1 — 15 within the Ethel Staton
Subdivision are sold, Declarant (or Declarant's Agents) may post project signs of such size and
dimensions, and at such locations, as Declarant deems appropriate. Nothing in this paragraph
prevents the erection, in Declarant’s sole discretion, of permanent signage that identifies the
subdivision as the Ethel Staton Subdivision. Such signage, if Declarant elects to erect it, shall be
on a Lot then belonging to Declarant and be of such materials as Declarant shall choose.

(c) Limited Parking. No one (including without limitation any Owner of Lots 1
~ 15 within the Ethel Staton Subdivision) shall park any vehicle at any time anywhere within the
Ethel Staton Subdivision except upon or within the Owner’s own Lot or in any specifically
designated on-street parking area. No one (including without limitation any Owner of Lots 1 —
15 within the Ethel Staton Subdivision) shall park, store or keep any derelict veh es, ve: s, or
trailers anywhere in the Ethel Staton Subdivision except within the Owner’s own garage.

(d) No Increase In Risk. Nothing shall be done or kept on any of Lots 1 — 15
within the Ethel Staton Subdivision Lot which shall increase the rate of insurance on any other
of Lots 1 — 15 within the Ethel Staton Subdivision and no Owner shall permit anything to be
dor or. i o1 tyv  would result in the can: lation ¢ 1 on g
Lots 1 — 15 within the Ethel Staton Subdivision Lot, or which would be in violation of any law.
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(e) Only Household Pets. No animals, livestock or poultry of any kind shall be
raised, bred, or kept on any of Lots 1 — 15 within the Ethel Staton Subdivision except that dogs,
cats and other common household pets may be kept on any such Lot, provided that they are not
kept, bred, or maintained for any commercial purposes.

® " 7 tained Garbage. No rubbish, trash, garbage or other waste
material shall be kept, or permitted upon, any of Lots 1 — 15 within the Ethel Staton Subdiv on
except in sanitary containers located in appropriate areas screened and concealed from view.

(g) No Visible Storage. No storage shall be permitted under decks or overhangs
or anywhere else on any of Lots 1 — 15 within the Ethel Staton Subdivision that is visible from
any point outside the Lot. No laundry or clothing or similar items shall be hung on, or from, any
decks or lines, which are visible from any point outside the Lot.

(h) Satellite Dishes. All satellite discs on Lots 1 15 within the Ethel Staton
Subdivision shall be no more than four feet in diameter and shall be positioned to minimize the
visual impact on neighboring property, streets and public spaces.

(i-) Certain Exterior Fires Prohibited. There shall be no burn barrels upon any
of Lots 1 — 15 within the Ethel Staton Subdivision , and there shall be no burning of garbage or
any other substance other than clean (non-pressure-treated) wood, firewood, manufactured fire
logs, or charcoal briquettes, or in any fashion which emits noxious fumes, odors or black smoke.
No fire shall exceed three (3) feet in diameter. Nothing in this Restated Declaration prevents
Owners from operating standard charcoal or gas barbecues or freestanding masonry exterior
fireplaces using approved fuels as listed herein.

v (j) Lir "“»d_Additional Lighting. Additional lighting on any of Lots 1 — 15
within the Ethel Staton Subdivision must be low intensity that does not result in excessive glare
to neighboring properties, streets or public spaces.

(k) No Vehicle Repairs. No major or extended vehicle repairs shall be performed
on any of Lots 1 — 15 within the Ethel Staton Subdivision unless inside the Owner’s own garage.

7. No Other Duties Or Responsibilities. This Restated Declaration comprises the
sole statement of the duties and responsibilities of the Declarant relative to the Ethel Staton
Subdivision and no other duties or responsibilities of the Declarant shall be implied herefrom.

8. C.  ts. In the event any of these Covenants shall be declared for any reason, by
a court of competent jurisdiction, to be invalid, the remaining Covenants not so expressly held to
be invalid shall continue unimpaired and in full force and effect.

9. *—1endmr~-4s. Prior to the time that any Lot has been Id to an _ m J
{ 1 x| nt, Declarant may amend this Restated Declaration by recording a Restatement of
this Restated Declaration that incorporates such changes in the records of the Sitka Recording
District, First Judicial District, State of Alaska. After one or more Lots have been sold to an
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Owner other than Declarant, this Restated Declaration may be amended only upon the consent of
all Owners (including Declarant if Declarant then owns one of the Lots), and then only by
recording a Restatement of this Restated Declaration of record in the same manner.

10.  Enpforcement. This Restated Declaration shall be enforced only in the First
Judicial District, State of Alaska, at Sitka. Any Owner may bring an action for enforcement,
whether for specific performance or damages or both. Declarant shall also have the right in its
sole discretion to bring such an action in its own name, whether or not Declarant then owns any
of the Lots. The prevailing party in such action shall be entitled to an award of attorney’s fees
and costs of suit, whether at trial or on appeal, regardless of whether damages are awarded.

11.  Declarant's Other Property. Nothing in this Restated Declaration shall affect in-
any manner Declarant's rights, or those of any affiliate of Declarant, with regards to (i) Lot 16 of
the Ethel Staton Subdivision (including any improvements that may be built thereon) or (ii) any
of Declarant’s other real property (including any improvements that may be built thereon) that is
not a part of the Ethel Staton Subdivision, whether or not such other real property is adjacent to
or in the vicinity of the Ethel Staton Subdivision.

12. Intended Lega' Relationship. There is no portion of the Ethel Staton
Subdivision that has been designated by Declarant as being owned in common, and ownership of
a Lot carries with it no other ownership.

13.  Free Assignability of Declarant's Interest. Declarant may at any time assign
some or all of its interests, rights and duties hereunder, with or without consideration, to any

person or party whatsoever, without the need to obtain the consent of the Owners.

14. Waiver. The failure to enforce any Covenant contained in this Restated
Declaration shall not be deemed a waiver of the right to enforce such Covenant or any other
Covenant.

15.  Capti~=< The captions in this Restated Declaration are inserted only as a matter
of convenience and tor reference, and in no way describe, define or *° it the in it of ~°~
Restated Declaration. The captions are not to be used in interpreting this Restated Declaration.

16.  Municipal Ordinances. These Covenants shall in no way restrict the effect of
any ordinance adopted by the City and Borough of Sitka.

this Restated Declarationthis Restated Declarationthis Restated Declarationthis Restated
Declarationthis Restated Declarationthis Restated Declaration IN W...I[ESS WHEREOF,
the undersigned has executed this Restated Declaration this ,2@' day of November, 2011.

S ¢ I MLUSAL _S J,LL_
Declarant

R
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¥ Kenneth M. Cameron
President/CEO; Manager

STATE OF ALASKA )
) ss.
FIRST JUDICIAL DISTRICT )
THIS IS TO CERTIFY that on this 25 day of MO\/ , 2011, before me, the

undersigi , a notary public in and for the State of Alaska, duly commissioned and vom,
personally appeared Kenneth M. Cameron, to me known and known to me to be t
President/CEO and Manager of Shee Atika Holdings Alice Island, LLC, the person that executed
the within and foregoing Restated Declaration on behalf of said limited liability company and
acknowledged the said instrument to be the free and voluntary act and deed of said limited
liability company for the uses and purposes therein mentioned, and on oath stated that he is
authorized to execute the said instrument.

WITNESS my hand and official seal the day and year in this certificate first above
written. ~

Notary Public, State of Alaska
My commission expires: E '& !9~

‘When Recorded, Return To:

Kenneth M. Cameron STATE OFALASKA
President/CEO; Manager NOTARY PUBLIC

Shee Atika Holdings Alice Island, LLC ALICIAWILLIAM

315 Lincoln Street, Suite 300 My Commision Exglees é&l&.
Sitka, AK 99835
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Planning Commission

Opposition to Atkinson July 25, 2016 Rezone Request

663 — 800 Alice Loop Road Attachment H
August 4, 2016

Page 2

Understood in this manner, it is obvious that Mr. Atkinson lacks the standing to petition
for an amendment to the zoning code, because he is not “directly affected by [the] proposal” as
required by Sitka General Code (“SGC”) §22.30.380(A)(3). In a similar fashion, Mr. Atkinson’s
July 25, 2016 letter does not itself satisfy all of the requirements of SGC §22.30.380(B), and
because Mr. Atkinson cannot “bootstrap” off of the earlier rezone request by Ms. Lynne Brandon
known as ZMA 16-01, the Atkinson Rezone Request is premature and not presently ripe for
consideration, and should therefore be rejected.

To the extent that despite these procedural obstacles, the Planning Commission decides to
reach the merits of the Atkinson Rezone Request, the Atkinson Rezone Request should be
rejected because it would cause an illegal “spot zone™ of 800 Alice Loop Road. Moreover, even
it the Atkinson Rezone Request was not illegal spot-zoning, the Atkinson Rezone Request
should still not be granted because the Alice Island neighborhood is now and has always been a
mix of residential and commercial activity, and this was the condition when Mr. Atkinson and all
the other lot owners in the Alice Island neighborhood purchased their lots. This is not the first
attempt at a spot rezone of 800 Alice Loop into R-1 status, and this prior rezone attempt was
withdrawn earlier this year after the Planning Commission staff recommended against the
rezone. There is no reason to reach a different result as to the Atkinson Rezone Request.

Shee Atika is the sole owner of 800 Alice Loop Road, and makes this opposition because
Shee Atika would be directly affected by the Atkinson Rezone Request.

1.
THE ATKINSON REZONE REQUEST IS NOT AN AMENDMENT TO OR A REVISION OF
ZMA 16-01 AND DOES NOT COMPLY WITH SGC §22.30.380

As indicated above, the Atkinson Rezone Request is similar to a rezone request that was
reviewed by Planning Commission staft as ZMA 16-01, the Zoning Map Amendment
(“Atkinson Rezone Request™) of 601 — 800 Alice Loop. As you may recall, the Planning
Commission staff recommended against ZMA 16-01 in a memo from Michael Scarcelli dated
April 11, 2016 and thereafter, the proponent of ZMA 16-01, Lynne Brandon. withdrew ZMA 16-
01. Because ZMA 16-01 has been withdrawn, ZMA 16-01 is no longer a valid application for
purposes of SGC §22.30.380(B).

While it appears that Mr. Atkinson considers his request to be an amendment to ZMA 16-
01, Mr. A" " son was not the proponent of ZMA 16-01. Lynne Brandon was. Thus, Mr.
Atkin 1¢ not] the ability actingon hisov to  :ndz A 16-01. iy "™ /m
Brandon can do that. Also, although Mr. Atkinson is apparently an attorney, he is licensed in
California, not Alaska. Thus Mr. Atkinson is unable to act as an attorney representing Ms.
Brandon (or anyone else) before the Planning Commission and/or to make statements and
representations on her behalf (or anyone else’s behalf) without engaging in the  licensed
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O osition to Atkinson July 25, 2016 Rezone Request

663 — 800 Alice Loop Road Attac.....:ntH
August 4, 2016
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practice of law in Alaska. Mr. Atkinson cannot simply piggyback off of the earlier application
and submissions by Ms. Brandon because he is not her.

Thus, Mr. Atkinson must submit the formal application and supporting materials
necessary per SGC §22.30.380(B) to obtain Planning Commission consideration of the Atkinson
Rezone Request, just as does any other proponent of a request for a zoning change. Until this is
done, the last sentence of SGC §22.30.080(B) is clear that the Atkinson Rezone Request cannot
be processed and is not ripe for consideration by the Planning Commission or its staff. Stated
differently, the materials submitted by Ms. Brandon in support of ZMA 16-01 (e.g., written
consents by certain adjacent lot owners) should not be assumed to signify consent by those same
adjacent lot owners to the Atkinson Rezone Request.

Also, while Mr. Atkinson does own one of the lots that facially would be the subject of
the proposed rezone from WD to R-1 status, the reality (as discussed below) is that Mr.
Atkinson’s lot is already subject to use restrictions that are far more restrictive than R-1 status.
As Mr. Atkinson implicitly admits, the real object of the Atkinson Rezone Request is to ach ‘e
the rezoning of just one lot, the lot known as 800 Alice Loop Road. Thus, neither Mr. Atkinson
nor any of the other lot owners in the Ethel Staton Subdivision are “directly affected by [the]
proposal™ as required by SGC §22.30.380(A)(3), and thus, neither Mr. Atkinson nor any of the
other lot owners in the Ethel Staton Subdivision have standing to initiate an amendment to
zoning code.

Iv.
THE ATKINSON REZONE REQUEST SHOULD BE DENIED

To the extent that the Planning Commission nonetheless proceeds with the Atkinson
Rezone Request, it should be denied for several reasons.

A. The Atkinson P ~~1ne Request Constitutes Illegal “Spot Zo~*~2.”

)ot-zoning is per se unconstitutional in Alaska. Griswold v. City of Homer, 925 P.2d
1015, 1020 & n. 6 (Alaska 1996). In Griswold, the Alaska Supreme Court indicated that the
“most important factor in determining whether a small-parcel zoning amendment will be upheld
is whether the amendment provides a benefit to the public, rather than primarily a benefit to a
private owner.” 925 P.2d at 1022. Consistent with this constitutional mandate, SGC
§22.30.38(,.. (1) p sly prohibits any change in district mappir =~ t* 1 it in
zoning.

The Atkinson Rezone Request continually references the Alice Island neighborhood as
being identical with the “Ethel Staton Subdivision,” but it is not. Shee Atik4 has platted four
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legal subdivisions of Alice Island: (i) the Alice & Charcoal Island Subdivision:’ (ii) the Ethel
Staton Subdi_vision;3 (iii) the Sealing Cove Subdivision;* (2011); and (iv) the William Paul
Subdivision;” (2015, Plat 2015-9). All of these subdivisions are a part of Mr. Atkinson’s
neighborhood. However, of these lots. only 21 lots that would be effected by the Atkinson
Rezone Request: Lots 1- 5 of the Alice & Charcoal Island Subdivision and Lots 1 — 16 of the
Ethel Staton Subdivision (Plat 2007-23). None of the remaining lots on Alice Island are subject
to the Atkinson Rezone Request, including the four lots that are a part of the Sealing Cove
Subdivision on the north side of Alice Island and that have been built out to commercial use.
Similarly, 601 Alice Loop Road (Lot 10 of the Alice & Charcoal Island Subdivision), which was
a part of ZMA 16-01 but has now been deliberately omitted from the Atkinson Rezone Request,
has an existing commercial use (the Sealing Cove Commercial Center). Finally, the five lots in
the William Paul Subdivision are not subject to the Atkinson Rezone Request.

Moreover, and this is telling, of the fwenty-one lots that would be changed from the
existing Waterfront District designation to an R-1 designation by the Atkinson Rezone Request,
twenty lots are already protected by existing stringent recorded conditions, reservations and
restrictions and only 1 lot (800 Alice Loop Road) would be subject to new restrictions by virtue
of the change from Waterfront District to an R-1 zone. Lots 1-5 of the Alice & Charcoal Island
Subdivision (Nos. 663, 665, 667, 669 and 671 Alice Loop Road, the so-called “townhouse lots™)
are subject to the restrictive covenants recorded December 12, 2001 b Lots 1-15 of the Ethel
Staton Subdivision (Nos. 701, 705, 709, 713, 717, 721, 725, 729, 733, 737, 741, 745, 749, 753,
and 757) are subject to subject to the restrictive covenants recorded November 29, 2011 . The
twenty-first lot, i.e., the only lot that would be subject to new use restrictions by the change from
the existing Waterfront District designation to an R-1 designation by the Atkinson Rezone
Request, is 800 Alice Loop Road.

Mr. Atkinson does not really dispute that the object of the Atkinson Rezone Request is
rezone of 800 Alice Loop Road, admitting that all of the other lots in “the Ethel Staton

This plat was recorded in 2001 as Plat 2001-20. Sitka Recording District.

This plat was recorded in 2007 as Plat 2007-23, Sitka Recording District.

! This plat was recorded in 2011 as Plat 2011-1, Sitka Recording District.
’ This plat was recorded in 2015 as Plat 2015-9, Sitka Recording District.
é These (the *2001 CCRs™) were recorded under Serial #2001-002152-0 at book 015 1, page 588, Sitka

Recording District and are attached as Exhibit A.

7 These (the “2011 CCRs”) were recorded under Serial # 2011-001551-0, Sitka Recording _ strict and are
attached as Exhibit B.
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Subdivision™ are subject to restrictive use covenants.® Moreover, the Atkinson Rezone Request
includes a copy of the Planning Commission memo authored by Anthony Scarcelli (the
“Scarcelli Memo™) recommending against ZMA 16-01. The copy of the Scarcelli memo
included with the Atkinson Rezone Request includes comments by Mr. Atkinson intended to
challenge certain points of the Scarcelli memo. One of Mr. Atkinson’s comments is that he feels
he and others were misled, at the time they purchased their lots in the Ethel Staton Subdivision,
that 800 Alice Loop Road was subject to the 2011 CCRs. Mr. Atkinson then argues that because
he and these other unnamed lot owners were supposedly misled, that the City should now
remedy the situation by placing 800 Alice Loop Road into an R-1 status. Whatever else can be
said about the purpose of a rezone request such as this, the purpose cannot legally be to remedy
the potential disputes among land owners. That is a judicial function, not a zoning function.’

As a final point regarding spot zoning, we also note that the Atkinson Rezone Request
does not extend to other immediately adjacent and vacant lands that would logically be a part of
the same neighborhood. These lands are the five undeveloped lots within the William Paul
Subdivision, Plat 2015-9. These five lots were originally designated as Lot 11 of the Alice &
Charcoal Island Subdivision (Plat 2001-20). Mr. Atkinson offers no reason why these
immediately adjacent lands are not included in the Atkinson Rezone Request, and this simply
reinforces the conclusion that the real object of the Atkinson Rezone Request is to “spot  me”
800 Alice Loop Road.

From Shee Atikd’s perspective all of this conclusively demonstrates that the Atkinson
Rezone Request has an impermissible and illegal object, namely the spot zoning of 800 Alice
Loop Road.

B. Even If the Atkinson Rezone Request Does Not Result in [lleg~' €-ot-Zonin~ *»~
Atkinson Rezone Request Should Still Not Be Approved Because the 2 '-~~ Island Nei~+*-¢c-*+~~d
Is Now and Has Always Been A Mix of Residential and Commercial/Industrial.

Mr. Atkinson argues that the character of the Alice Island Neighborhood has now
changed from commercial/industrial. with the result that the Waterfront District designation is
“antiquated.” However, as the Scarcelli memo correctly describes relative to ZMA 16-01, the

Mr. Atkinson apparently assumes (incorrectly) that the only use restrictions applicable to the residences on
Alice [sland are the 2001 CCRs. In fact, the townhouse lots are not subject to the 201 [CCRs recorded relative to
T.ots 1 — 15 of the Ethel Staton Subdivision. However, the 2001 CCRs do apply to the townhouse lots, and the 2001
)1 are  so more restrictive of use than is the R-1 zoning designation.

8

’ Shee Atika strongly disputes Mr. Atkinson’s allegation that he and/or other unnamed lot owners in the

Ethel Staton Subdivision were somehow misled when he and/or they purchased lots in the Ethel Staton Subdivision.
The 2011 CCRs are and were a matter of public record, and under Alaska, are constructive notice to all persons.

The 2011 CCRs are clear on their face that they do not extend to Lot 16 of the Ethel Staton Subdivision. At the very
least this ref  ace alerts the reader that not all of the Ethel Staton Subdivision lots we  subject to the -estrictions.
This is particularly so with regard to Mr. Atkinson, an attorney.
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true character of the immediate area is a mix of residential and industrial/ commercial. This
mixed character has existed for numerous vears, and the mixed character predates Mr.
Atkinson’s purchase of his residential lot as well as the purchases by all of the other lot owners
in the Ethel Staton Subdivision. Stated differently, Mr. Atkinson and his fellow lot owners
knew they were each purchasing their residential lot in a neighborhood with both residential and
commercial/industrial use.

Immediately adjacent to applicant’s neighborhood on the north side is the former Alice
School, which has been converted within the past few years at considerable expense to Shee
Atikd into a top quality commercial building (the “Sealing Cove Business Center””) housing
offices of the City of Sitka and the Transportation Safety Administration, among others. The
Alice School lot, of course, is one of the lots that the Atkinson Rezone Request would place into
an R-1 or R-2 zoning designation, despite its obvious commercial use. Immediately adjacent to
the Sealing Cove Business Center is another commercial building initially built in 2005, which
formerly housed West Marine and now houses the Sealing Cove Storage. West Marine chose
this location because of its proximity to the water, as did the storage facility. Next to the
Sealing Cove Storage building is an AT&T/Alascom Telecommunications Facility, including
cell tower, which has stood on this site for a quarter century. This site was selected by
AT&T/Alascom at least in part because of the site’s proximity to the waterfront which serves to
enable better maritime cellular connections. Next to the AT&T Alascom site is a new boat repair
facility, which has been constructed in the last 12 months. This boat repair facility would not
have been constructed without the WD designation and the proximity to the water. All of these
commercial/industrial uses will continue for the foreseeable future and it is simply wrong to
describe the character of this neighborhood as purely residential or to declare that the WD
designation of Alice Island is “antiquated.” All of these commercial/industrial uses other than
the new boat repair facility were in place and established well prior to the time that the applicant
purchased her lot on Alice Island.

Just past the four commercial sites described above is Sealing Cove Harbor it f, a busy,
year around facility that is the home location for numerous tfishing and other commercial vessels.

On the west side immediately adjacent to the lands applicant proposes for R-1
designation, are the tive lots of William Paul Subdivision, as created by Plat 2015-9. Mr.
Atkinson has not proposed the R-1 designation for these lots (which abut the water). As noted
above, these five lots were originally designated as Lot 11 of the Alice & Charcoal Island
Subdivision (Plat 2001-20) and are designated WD.

Also on the west side, just past the five lots of the William Paul Subdivision lie the PD
designated lands for airport expansion (former Lot 13 of the Alice & Charcoal Island
Subdivision, Plat 2001-20) as well as the PD designated lands Sitka sewage treatment plant (Lot
171 of USS Survey 3296).

#1051314 v1/354386-001
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Thus, contrary to what Mr. Atkinson wants to portray, his neighborhood is not a quiet
residential neighborhood where there no longer are commercial/industrial uses. Instead, Mr.
Atkinson’s residence is in an area in which vibrant commercial/industrial use exists alongside a
residential use, with a new commercial/industrial use (the boat repair facility) having been
established within the past twelve months. The WD designation not only works for this
neighborhood, but is vital to continued economic growth. It should be stressed that apart from
the Alice [sland WD, there is virtually no vacant land within the Sitka downtown area that has
the WD designation. Given the importance of waterfront activity to the continued economic
well-being of Sitka, and the fact that the WD designation has allowed these Alice Island lands to
be put to good commercial/industrial use, continuation of these lands within the Waterfront
District zoning designation is of clear benefit to the Sitka community.

C. The Rationale Set Forth in the April 11. 2016 Scarcelli Memo Valid and Is Fully
Applicable to the Atkinson Rezone Request.

The principal difference between the Atkinson Rezone Request and ZMA 16-01 is that
the Atkinson Rezone Request concerns one lot less than does ZMA 16-01. The single lot that
was a part of ZMA 16-01 but which has been dropped from the Atkinson Rezone Request is 601
Alice Loop Road, legally known as Lot 10 of the Alice & Charcoal Subdivision, plat 2001-20.
Stated differently, ZMA 16-01 concerned 22 lots on Alice Island (one of which was 601 Alice
Loop Road), while the current request by Mr. Atkinson concerns 21 of these same 22 lots (with
601 Alice Loop Road having been deleted).

In support of the Atkinson Rezone Request, Mr. Atkinson has submitted a copy of the
April 11, 2016 memo from Mr. Scarcelli of the Planning Staff relative to ZMA 16-01 in which
Mr. Atkinson has inserted comments in an attempt to refute portions of Mr. Scarcelli’s analysis.

Mr. Atkinson first argues that a Waterfront District designation should not be placed
upon the undeveloped lot that is presently numbered as “800 Alice Loop Road” because this lot
is in the center of Alice Loop Road and is not contiguous to the water. However, this argument
is wrong for several reasons.

Nothing in SGC §22.16.100, which imposes regulations for the WD designation,
requires that the lands subject to a WD designation have to abut the water or even to have a
water-related or water-dependent use. Instead. this section requires only “close proximity™ to
nav’ ible tidal waters. 800 Alice Loop Road is within a few feet of “navigable tidal waters™ and
clearly, could be used for “water-dependent” or “water-related” usc  either alor or in
conjunction with the several properties on Alice Island that are already being used for “water-
dependent” or “water-related™ activities, e.g., the Sealing Cove Subdivision that is located a
relatively few feet away. Also, Mr. Atkinson’s argument that V. .. designation for 800 Alice
Loop should be changed to R-1 because 800 Alice Loop Road does not abut the water  10res
the fact that 800 Alice Loop Road is presently in common ownership with a substantial
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waterfront lot (601 Alice Loop Road). so that a common use can be made of both lots that is
consistent with the WD designation. Thus, the fact that 800 Alice Loop Road does not itself abut
the water is not a reason to change the WD designation for this lot to R-1 or anything else.

Mr. Atkinson also argues that the Scarcelli memo ignores the fact that the character of the
neighborhood has changed and that the WD designation is “antiquated™ and must be changed
because the current use (residential) is inconsistent with the “old™ use (water-related or water
dependent commercial). This argument fails by the express language of SGC §22.16.015 and
Table 22.16.015-2(D), which expressly provides that “upland uses may be non-water-related.”
Thus all of the lots within the Ethel Staton Subdivision (including 800 Alice Loop Road) as well
as the townhouse lots that are a part of the Alice & Charcoal Island Subdivision may permissibly
have a use such as residential that is a “non-water-related use™.

All of the Ethel Staton Subdivision lots and the townhouse lots were zoned WD at the
time they were sold by Shee Atika, as were the adjacent properties on Alice Island. Some of
these lots had a water-related commercial use at the relevant times. There has been no change in
use here since Mr. Atkinson acquired his lot, and the WD designation is not “antiquated.”

Finally, Mr. Atkinson implicitly argues that the potential of a commercial use of 800
Alice Loop Road will be a nuisance that is inconsistent with the first class character of the
residential lots on Alice Island. and that this provides a rationale for the change in zoning of 800
Alice Loop from WD to R-1. This arguably is directly answered by SGC §22.16.015 and Table
22.16.015-1(C) (Residential Land Uses) Footnote 11, which provides as follows:

11. Many of the permitted and conditional uses in the CBD, C-1, C-2, and WD
zones generate traffic, noise, odor, and general impacts to a higher level and
greater degree than permitted and conditional uses in residential districts.
Owners of residential uses in the CBD, C-1, C-2 and WD districts must be
aware of and accepting of all the permitted uses in these districts.

Simply put, as described in Note 11 quoted above, anyone acquiring a lot for residential purposes
within a WD must expect that there would be some legally permissible activity nearby that
would be different from what would be the case if the neighborhood had instead been zoned R-1.

D. The Atkinson Rezone Request Is Clear that the Proposed Rezone to R-1 is Not Supported
TTm~nismorel By the Lot Owners in the Ethel Staton Subdivision.

The Atkinson Rezone Request admits that the proposed conversion to R-1 status is not
unanimously supported by stating that “[o]nly two of seventeen Alice Loop residents have
reservations regarding rezoning.” However, what this really means is unclear, becai : the
Atkinson Rezone Request is not accompanied by any form of written consent. Morec
because by its terms the Atkinson Rezone Request pertains to “663 to 800 Alice ™ yor ..vad,” it
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actually encompasses twenty-one lots, not seventeen lots. A reasonable interpretation of this
statement is that of the twenty-one properties. the owners of only fifteen are actually in favor of

the Atkinson Rezone Requests. Moreover, the Atkinson Rezone Request refers only to
“residents,” rather than lot owners, and so it is unclear whether Mr. Atkinson is counting a
husband and wite who live together on Alice Loop as one resident or two. It is similarly unclear
whether Mr. Atkinson’s representation takes into account the lot owners who are not presently
“residents” on Alice Loop, but the math suggests it does not. We simply do not know because
the Atkinson Rezone Request does not include any written consents.

Also, although 800 Alice Loop Road would be object of the change from WD to R-1
under the Atkinson Rezone Request, Mr. Atkinson’s representation that only “two of seventeen
Alice Loop residents” conveniently ignores the fact that the owner of 800 Alice Loop Road, Shee
Atikd, not only has “reservations™ about the Atkinson Rezone Request, but directly opposes it.

In any event, in terms of the support for the proposed rezone, all we have is Mr.
Atkinson’s bare allegation of “two of seventeen™ “residents”. As discussed above, Mr. Atkinson
cannot convert the consents that Ms. Brandon provided as to ZMA 16-01 into consents as to the
Atkinson Rezone Request. The fact that some of the existing “residents’™ oppose the rezone is
significant, particularly when considered with the fact that Shee Atik4, the owner of 800 Alice
Loop Road, the lot that is the true object of the rezone, also opposes the rezone.

V.
Conclusion

For all of these reasons, Shee Atika requests that the Atkinson Rezone Request should
not be granted. Should you have any questions, please do not hesitate to contact

Cc:  Ptarmica McConnell
~.ief Operating C...cer
Shee Atik4, Incorporated

Bruce N. Edwards, Esq.

Sorensen & Edwards, P.S.
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TRAVIS/PATTI HUDSON
HUDSON, TRAVIS & PATTI
P.O. BOX 2983
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Parcel ID: 19012004
CHARLES/GRACE MORGAN/BROOKS
MORGAN, CHARLES & BROOKS,
GRACE
9 MAKSOUTOFF ST, #B
SITKA AK 99835

Parcel ID: 19012007
ATKINSON FAMILY TRUST
ATKINSON FAMILY TRUST

12800 CENTER COURT DR, STE 300
CERRITOS CA 90703
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314 TILSON ST

SITKA AK 99835
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TRAVIS/JENNIFER PETERSON
PETERSON, TRAVIS & JENNIFER
P.O. BOX 2312
SITKA AK 99835-2312
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CAPRICE/RONALD PRATT
PRATT, CAPRICE & RONALD
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SITKA AK 99835
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SITKA AK 99835

Parcel 1D: 19012003
RICHARD/DEBORAH DO AND
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Parcel 1D: 19012006
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HUNTER, ROBERT & KIMBERLEY
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SITKA AK 99835

Parcel 1D: 19012009
TOBY/NORMAN CAMPBELL
CAMPBELL, TOBY & NORMAN
106 RANDS DR
SITKA AK 99835

Parcel 1D: 19012012
PAUL HAAVIG
HAAVIG, PAUL

745 ALICE LOOP
SITKA AK 99835

Parcel [1D: 19012015
ERIC/JYNAL RADZIUKINAS
RADZIUKINAS, ERIC & JYNAL
800 HALIBUT POINT RD, APT 1
SITKA AK 99835

Parcel 1D: 19022000
SEALING COVE HEATED STORAGE,
LLC
SEALING COVE IIEATED STORAGE,
LLC
107-A TO1VO CIR
SITKA AK 99835
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DECLARATION AND ESTABLISHMENT OF CONDITIONS,
RESERVATIONS AND RESTRICTIONS FOR
Ethel Staton Subdivision

Shee Atika Holdings Alice Island, LLC (“Declarant™), a limited liability company
orgar d under the laws of Alaska, whose address is 315 Lincoln Street, Suite 300, Sitka, AK
§9835 hereby establishes the easements, covenants, conditions, reservations, and res :tions
(collectively, the "Covenants") described in this instrument (the "Declaration™) concerning the
following real property and all improvements thereon:

LOTS 1-16, ETHEL STATON SUBDIVISION, ACCORDING TO THE OFFICAL PLAT
THEREOF RECORDED AS PLAT 2007-23, RECORDED OCTOBER 22, 2007, IN THE
SITKA RECORDING DISTRICT, FIRST JUDICIAL DISTRICT, STATE OF ALASKA.

The foregoing real property together with any other real property and improvemen that
may become subject to this Declaration hereafter shall be formally known as the “Ethel Staton
Subdivision”. Each of lots 1 - 16 is referred to herein as a “Lot”. In the event Lot 16 is further
subdivided, each of the lots resulting from such further subdivision is also a “Lot” within the
meaning of this Declaration.

1. Overview. Declarant has established a sixteen-lot subdivision on Alice Island in
Sitka, Alaska for the purpose of providing building lots for high quality single-family homes.
This Declaration is made to help preserve the value of all Lots within the Ethel Staton
Subdivision for single-family residential purposes.

2. Nature of Covenants. These Covenants (a) are hereby imposed upon all real
property (including improvements) within the Ethel Staton Subdivision, (b) shall run and pass
with the title to the real property (including improvements) within the Ethel Staton Subdivision
and (c) shall bind and benefit Declarant and its successors in interest (herein such successors
being referred to as an "Owner") as to the real property (including improvements) within the
Ethel Staton Subdivision. The Covenants shall continue and remain in full force and effect at all
times as against and in favor of, as the case may be, the Owner of any Lot in such the Ethel
Staton Subdivision, regardless of how Owner acquired title.

3. sesidential Use. All real property (including without limitation, all p-  ons of
any improvements erected thereon) within the Ethel Staton Subdivision shall be used at all times
for long-term ~ “e-family residential purposes only. No buildii or ructu '
adapted to any business purpose shall be erected, placed, permitted, or n * tained on the ™ ']
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(b) F'-*3rior Materials. All siding will be wood or cement fiber composite lap or
shingle siding or some combination thereof. No aluminum or vinyl siding is permitted. Ex ior
paint colors shall be earth tones. The preferred roof materials shall be wood shake or
architectural shingles. No metal roof shall be used on any structure within the Ethel Staton
Subdivision unless its color shall be earth tones. “Earth tones” do not include any bright reds,
blues or silver hues.

(¢) Ls~*-~aping. Each Owner shall maintain the landscaping of such Owner’s
property as is appropriate for an upscale, first-class and aesthetically pleasing development.

(d) Fences. No fences higher than six feet may be erected. Fences will be
constructed of wood and shall be stained a natural wood color. No chain link or vinyl fencing
may be erected.

(¢) Snow Removal. Snow removal from the sidewalks in front of each Lot shall
be the responsibility of the Owner of such Lot.

6. Use Restrictions. The following restrictions apply in the use of each Lot:

(a) No Nuisances. No noxious or offensive activity shall be carried on, in or
upon a Lot nor shall anything be done therein which may be or become an annoyance or nuisance
to other Owners.

(b) Nc¢ “*~mage. No sign of any kind shall be displayed to the public view on -
Lot except customary name and address signs and lawn signs of not more than five square feet in
size advertising the property for sale or rent. Notwithstanding this paragraph, until such time as
all Lots are sold, Declarant (or Declarant's Agents) may post project signs of such size and
dimensions, and at such locations, as Declarant deems appropriate.

(¢) Limited Parking. No Owner shall park any vehicle anywhere within the
Ethel Staton Subdivision except upon or within his or her Lot or in the designated on-street
parking area. No Owner shall park, store or keep any vehicles, vessels, or trailers, that
derelict, anywhere in the Ethel Staton Subdivision (including without limitation, | “ted upon its
streets and shoulders) except within the Owner’s garage.

(d) No_Increase In Risk. Nothing shall be done or kept on any Lot which shall
increase the rate of insurance on any other Lot and no Owner shall permit anything to be done or
kept on his Lot which would result in the cancellation of insurance on any other Lot, or which
would be in violation of any law.

(e) Only Household Pets. No animals, livestock or poultry of any kind shall be
raised, bred, or kept on any Lot except that dogs, cats and other common household pets may be
ot on 1y Lot, provided that they are not kept, bred, or maintained for any cor al

purposes.
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Declarant if Declarant then owns one of the Lots), and then only by recording a Restatement of
this Declaration of record as described in the first sentence of this subsection.

10.  Epforcement. This Declaration shall be enforced only in the First Judicial
District, State of Alaska, at Sitka. Any Owner may bring an action for enforcement, whether for
specific performance or damages or both. Declarant shall also have the right in its sole discretion
to bring such an action in its own name, whether or not Declarant then owns any of the Lots. The
prevailing party in such action shall be entitled to an award of attorney’s fees and costs of suit,
whether at trial or on appeal, regardless of whether damages are awarded.

11.  Declarant's Other Property. Nothing in this Declaration shall affect in any
manner Declarant's rights, or those of any affiliate of Declarant, with regards to its other real
property (including improvements) that is not a part of the Ethel Staton Subdivision, whether or
not such other real property is adjacent to or in the vicinity of the Ethel Staton Subdivision.

12. Intended lLegal Relationship. There is no portion of the Ethel Staton
Subdivision that has been designated by Declarant as being owned in common, and ownership of
a Lot carries with it no other ownership.

13. Free Assignability of Declarant's Interest. Declarant may at any time assign
some or all of its interests, rights and duties hereunder, with or without consideration, to any
person or party whatsoever, without the need to obtain the consent of the Owners.

14. Waiver. The failure to enforce any Covenant contained in this Declaration shall
not be deemed a waiver of the right to enforce such Covenant or any other Covenant.

15.  Captions. The captions in this Declaration are inserted only as a matter of
convenience and for reference, and in no way describe, define or limit the imtent of this
Declaration. The captions are not to be used in interpreting this Declaration.

16. Municipal Ordinances. These Covenants shall in no way restrict the effect of
any ordinance adopted by the City and Borough of Sitka.

17. Certain Provisions Relative To Lot 16.

(a) Lots 1-15 constitute Phase I of the Ethel Staton Subdivision. Declarant’s
present intent is that Lot 16 will be further subdivided at some time in the future and such further
subdivision will constitute Phase I of the Ethel Staton Subdivision. However, nothi: herein
requires (i) any further subdivision of Lot 16 or that if such subdivision occurs, requires that such
subdivision occur in any given manner or (ii) any person (including Declarant) to erect any
improvement (including without limitation one or more single family h upon Lot 16.

(b) Declarant hereby expressly reserves the rights, exercisable in Declarant’s sole

discretion, (i) to make any disposition of Lot 16 in its current configuration to any person or
entity of its choosing, (ii) to subdivide Lot 16 in any manner that Owner chooses, * ludi

T



without limitation as to lot size, access and configuration, (iii) to dedicate a portion of Lot 16 to
use as open space or park or (iv) to retain its ownership of Lot 16 (or in any portion thereof) in
perpetuity, without making any further subdivision thereof or improvement thereto. .

(c) Further, in the event that the applicable governmental land use agency or
department with planning and/or zoning jurisdiction over developments on Alice Island and/or
the City and Borough of Sitka Assembly does not permit or approve the further subdivision of
Lot 16 to provide at least 10 units of single-family residences, then Declarant shall have the right
to withdraw Lot 16 (or any portion thereof) from this Declaration. Such right shall be exercised
by a written instrument signed by Declarant and duly recorded, declaring that thereafter, this
Declaration shall have no application to Lot 16 in its entirety or as to any identified portion
thereof. Following the recording of any such written instrument, this Declaration shall have no
application whatsoever to Lot 16 in its entirety, or, as the case may be, as to any identified
portion thereof. To the extent such written instrument declares that only a portion of Lot 16 is
no longer subject to this Declaration, the remaining portions of Lot 16 shall continue to be
subject to this Declaration. Declarant’s rights under this section may be assigned at any time to
any affiliate of Declarant.

(d) Whether or not the rights described in subsection (a), (b) or (c¢) are exercised,
Declarant also reserves a right to modify in any fashion the manner in which this Declaration
applies to such Lot 16 (or any portion thereof), including without limitation as may be necessary
to accomplish a further subdivision of Lot 16. However, no amendment pursuant to this
subsection (d) shall permit a use of Lot 16 for any purpose other than single-family residential
purposes. A further written instrument signed by Declarant and duly recorded shall accomplish
such modification.

IN WITNESS WHEREOF, the undersigned has executed this Declaration this 5, day
of November, 2007.

SHEE ATIKA HOLDINGS ALICE ISLAND, LLC
Declarant

By@j L. )Q.Q/

~xobert G. Loselle/

President/CEO
STATE OF ALASKA )
FIRST JUDICIAL DISTRICT 3 >
208 IS TO CERTIFY that on this é@_ day of November, ~ 107, 1]

un signed, a notary public in and for the State of Alaska, duly commissioned and sworn,
personally appeared Robert G. Loiselle, to me known and known to me to be the President/CEO
of Shee Atikad Holdings Alice Island, LLC, the person that executed the within and foregoing

T .
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WITNESS my hand and official seal

Declaration on behalf of said limited liability company, and acknowledged the said instrument to
be the free and voluntary act and deed of said limited liability company for the uses and purposes
therein mentioned, and on oath stated that he is authorized to execute the said instrument.

the day and year in this certificate first above

o )t

written.
|
STATE OF ALASKA &
NOTAR PuBLIC e
647012 KAY D. Sh‘d/‘v“.?N 5‘7
My Commission Expires ! 0#{)
! 7

When Recorded, Return To:

Robert G. Loiselle

President/CEO o
Shee Atika Holdings Alice Island, LLC
315 Lincoln Street, Suite 300

Sitka, AK 99835

ary Publi&;Stdtebf Alaska

commission expires: /&[5, 08
7. L
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When Recorded, Return To:

Robert G. Loiselle 1., R
Shee Atika, Incorporated BaoK 0151 PACE 5“8
201 Katlian Street, Suite 200

Sitka, AK 99835

DECLARATION AND ESTABLISHMENT OF CONDITIONS,
RESERVATIONS AND RESTRICTIONS FOR
Shuka Hit at Sealing Cove

-

Shee Atikd, Incorporated, a Corporation organized under the laws of Alaska, whose address is
201 Katlian Street, Suite 200, Sitka, Alaska, 99835 (“Declarant”) hereby establishes the easements,
covenants, conditions, reservations, and restrictions (collectively, the "Covenants") described in this
instrument (the "Declaration") concerning the following real property and all improvements thereon:

LOTS 1-5, ALICE AND CHARCOAL ISLAND SUBDIVISION and ALICE ISLAND-PLANNED
UNIT DEVELOPMENT - PHASE 1, RECORDED AS PLAT 2006/ -3¢ , SITKA RECORDING
DISTRICT, FIRST JUDICIAL DISTRICT, STATE OF ALASKA.

The foregoing real property referred to in this Declaration, together with any other real
property and improvements that may become subject to this Declaration hereafter, shall be known as
Shuka Hit at Sealing Cove (“Shuka Hit”).

1. Overview. Shee Atika has established a general plan for the improvement and
development of Shuka Hit, under which townhouses (individually, a "Tow * juse") may be
constructed on certain adjacent lots of land with only a minimal clearance between the walls of
adjacent Townhouses. The portion of Shuka Hit upon which such a constructed Townhouse stands,
together with the adjacent real property as indicated on the appropriate subdivision plats, is referred to
in this Declaration as a "Lot". It is anticipated that several constructed Townhouses will abut each
other in such a fashion as to appear to comprise a single constructed structure (a "Multi-Unit
Structure"). There will be one such Multi-Unit Structure for Lots 1-5 as described above, and that if
additional real property and improvements become subject to this Declaration, there may be several
Multi-Unit Structures within Shuka Hit.

2. Nature of Covenants. These Covenants (a) are and each thereof is imposed upon all
real property (including improvements) within Shuka Hit, (b) shall run and pass with the title to the
real property (including improvements) within Shuka Hit and (c) shall bind and benefit Declarant and
its successors in interest (herein such successors being referred to as an "Owner™") as to the real
property (including improvements) within Shuka Hit. The Covenants shall continue and remain in full
force and effect at all times as against and in favor of, as the case may be, the Owner of any Lot in
such Shuka Hit, regardless of how Owner acquired title.

3. - * *]-~  All real property (including without limitation, all portions of all
. vwnhouses) within bhuka Hit shall be used at all times for residential purposes only. No building or
structure intended for or adapted to business purposes shall be erected, placed, permitted, or
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maintained on Shuka Hit, or on any part thereof. This paragraph shall not apply to a sales office that
Declarant (or its agents) may choose to maintain in one or more of the Townhouses or upon any Lot. .

4. Easements.

(a) Reservation. There is hereby reserved to Declarant, each Owner, all applicable
utility entities, to the City and Borough of Sitka, and to all emergency vehicles a perpetual easement
over, under and upon all portions of Shuka Hit designated as rights-of-way, utilities and/or drainage
easements (collectively, "Easements") on the plat of Shuka Hit for the installation, maintenance, and
repairs of utilities including, but not limited to, power, telephone, water, sewer, ™ iinage, gas, cable
television, etc., together with the perpetual right to enter upon the real property within Shuka Hit as is
necessary for such purposes.

(b) No Structures Within Easements. Within these Easements, Owner shall not place
or permit to remain any structure, planting, or other material that may damage or interfere with the
installation and maintenance of utilities or which may damage, interfere or change the direction of
flow of drainage facilities. The Easement area of any Lot shall be maintained by the respective
Owner, except for those improvements for which a public authority or utility company is responsible.

5. Obligation to Rebuild, Maintain or Repair. If all or any portion of any improvement
on a Lot (including without limitation, a Townhouse) is damaged or destroyed by fire or other casualty
it shall be the duty of the Owner to rebuild, repair, or reconstruct said improvement in a manner which
will restore such improvement substantially to their appearance and condition immediately prior to the
casualty.

(a) Al Structures Kept In Good Repair. All improvements located on any Lot
(including without limitation, a Townhouse) shall be kept in such repair and condition as is appropriate
for an upscale, first-class and aesthetically pleasing development. In the event of total or partial
destruction of, or damage to, any one of the Townhouses, the Owner of such damaged Townhouse
shall promptly restore it at such Owner’s sole expense. Such damage shall be repaired or such
restoration made in substantial accordance with the architectural plans and finish of the original Multi-
Unit Structure.

(b) Drainspouts Kept Clear. Each Owner shall be responsible for keeping drains and
drainspouts, to which they control access, free of debris and accumulations that may clog, restrict or
otherwise hamper the free flow and drainage of water.

(c) Exterior Decoration. No Owner shall make any material change in the exterior
color or configuration of Owner’s Townhouse without the written consent of the Owners of all
Townhouses within the respective Multi-Unit Structure, and the agreement of such Owners that
whatever color or other changes are made will be uniform, consistent, and compatible. In no event
shall any individual Townhouse be painted a different color than any other Townhouse within the

me Multi-Unit Structure. In the event that the exterior of a Multi ™ 1it ctu
and the Owners cannot agree on a consistent color scheme for such building, th
shall be painted substantially the same as the original color scheme. If repainting of the entire Multi-
Unit Structure is required, and an Owner refuses to pay the pro rata share of such repainting, the other

-2
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Owners within such Multi-Unit Structure shall repaint the entire Multi-Unit Structure and shall have a
continuing lien upon defaulting Owner’s Lot for the pro rata share of the defaulting Owner’s cost of
such repainting plus reasonable interest. Until such time as Declarant has developed and sold all Lots
that are subject to this Declaration herein, Declarant also has an independent right to veto all color and
configuration changes.

(d) Maintenance of the Roof. Maintenance and repair of the roof of each Townhouse
shall be the responsibility of each respective Owner. In the event that the entire roof of the respective
Multi-Unit Structure requires replacement, the roof shall be replaced with a roof substantially the same
as the original roof, and the cost of such replacement shall be borne equally by the Owners of the
Townhouses within such Multi-Unit Structure. If replacement of the entire roof is required, and an
Owner refuses to pay the pro rata share of such replacement, the other Owners within such Multi-Unit
Structure shall replace the entire roof, and shall have a continuing lien upon defaulting Owner’s Lot
for the pro rata share of the defaulting Owner’s cost of such replacement plus reasonable interest.

(¢) Landscaping. Each Owner shall maintain the landscaping of such Owner’s
property as is appropriate for an upscale, first-class and aesthetically pleasing development.

Or ™ *s. No fences are allowed in the front yard of any Townhouse. . .nces,
not to exceed a maximum ot four feet (4.00’) may be erected in the back yards. No decks are
permitted.

(g) Snow Removal. Snow removal from the sidewalks in front of each Townhouse
shall be the responsibility of the Owner of such Townhouse.

6. Use Restrictions. The following restrictions apply in the use of each Lot:

(a) No Nuisances. No noxious or offensive activity shall be ¢ :d on, in or upon a
Lot nor shall anything be done therein which may be or become an annoyance or nuisance to other
Owners.

(b) No Signage. No sign of any kind shall be displayed to the public view on any Lot
except customary name and address signs and lawn signs of not more than five square feet in size
advertising the property for sale or rent. Notwithstanding this paragraph, until such time as all Lots are
sold, Declarant (or Declarant's Agents) may post project signs of such size and dimensic , and at ich
locations, as Declarant deems appropriate.

(c) Limited Parking. No Owner shall park any vehicle anywhere within Shuka Hit
except upon or within his or her Lot or in the designated parking area. Designated parking shall be for
operable passenger vehicles of the townhouse owners and their guests. No storage of recreational
vehicles or boats shall be permitted in the designated parking area. No Owner shall park, store or keep
any derelict vehicles anywhere in Shuka Hit except within the garage of the Owner's Townhouse.

(d) No Increase In F*-". Nothing shall be done or kept on any Lot which shall
increase the rate of insurance on any other Lot and no Owner shall permit anything to be done or kept
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13. — ~ -ant's T Zroperty. Nothing in this Declaration shall affect in any manner
Declarant's rights with regards to its other real property (including improvements) that is not a part of
Shuka Hit, whether or not such other real property is adjacent to or in the vicinity of Shuka Hit.

14. Intended Legal Relationship. Each Townhouse (together with the Lot) shall legally
constitute a single-family home, with a legal ownership separate and distinct from that of every other
Townhouse and the Lot upon which it stands. There is no portion of any Townhouse or Lot that is
owned in common. In addition, there is no portion of Shuka Hit that has been designated by Declarant
as being owned in common, and ownership of a Townhouse and Lot carries with it no other ow1  ship.

15. Free Assignability of Declarant's Interest. Declarant may at any time assign st : or

all of its interests, rights and duties hereunder, with or without consideration, to any person or party
whatsoever, without the need to obtain the consent of the Owners.

16.  Waiver. The failure to enforce any Covenant contained in this Declaration shall not be
deemed a waiver of the right to enforce such Covenant or any other Covenant.

17. Cs ° ns. The captions in this Declaration are inserted only as a matter of convenience
and for reference, and in no way describe, define or limit the intent of this Declaration. The captions
are not to be used in interpreting this Declaration.

18.  Municipal Ordinances. These Covenants shall in no way restrict the effect of any
ordinance adopted by the City and Borough of Sitka.
7

IN WITNESS WHEREOF, the undersigned has executed this Declaration this =) day of

LEcEMREL, 2001.

SHEE ATIKA, INCORPORATED
Declarant
%obert G. Loiselle
President/CEO
STATE OF ALASKA )
) ss.
FIRST JUDICIAL DISTRICT )

THIS IS TO CERTIFY that on this: )— day of Dz(mba/ , 2001, before me, the
undersigned, a notary public in and for the State of Alaska, duly commissioned and sworn, personally
appeared Robert G. Loiselle, to me known and known to me to be the President/CEO of Shee Atika,

tl m tl  executed the within and for i : t

nd acknowledged the said instrument to be the free ana voluniary act anc
corporation for the uses and purposes therein mentioned, and on oath stated that he is
execute the said instrument.
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NOTARY PUBLIC
KAY D. SIMMONS

My Commission Expires
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NESS my hand and official seal the day,and year in

BooK 01511

, State of Alaska
ommission expires: _

1l memd L

is certificate first above written.
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T City and Borough of sitka, ak

Attachment

CETV oy RORNEHGH OF STIK

100 Lincoln st
Sitka, AK 99835

H OF SITKA
bate: 03/29/2016
Receipt: 2016-00049149
Cashier: Front Counter
Received From: LYNNE BRANDON KA ALASKA 99835
PLAN - P1Snn1ng Perinits/2a
ning i 100.00
STl - sales Tax lst quarte
rocy 5.00
Receipt Total _-‘i6§?66
Total Other 105.00
Toral Remitred ) 105 .00
Total Received ié;jaé
Customer Copvy _320_3201 002
3
VaNAIICE. e e e
Conditional Use Permit....................... .. ... -
Minor Subdivision..... ...
Major Subdivision.....................
Zoning Map Change...................o. J QQ_DI ) |
Zoning Text Change...............c..c
LotMerger................. —_—
Boundary Line Adjustment.........................
General Permit......... . .
Appeal of Enforcement Action (Pending).......
Other. :
S . OD
Sales TaXx... ..o
Vo ~
TOTAL. oo C
Thank you

Lynne Brandon
Zoning Map Amendment Request
601-800 Alice Loop



