
JIM... 
SaWlDill Cove 

INDUSTRIAL P A RK 

329 Harbor Dr. Suite 212, Sitka, AK 99835 907-747-2660 

Monday, January 17, 2011 

MEMORANDUM 

To: Jim Dinley, Administrator 

From: Garry White - Director, Sawmill Cove Industrial Park (SCIP) 

Subject: True Alaska Bottling Company - Purchase Agreement for Raw Water in 
Bulk for Export 

Introduction 

True Alaska Bottling Company (TAB) is requesting to have its "Purchase Agreement for 
Raw Water in Bulk for Export" amended for a third time to allow for an additional 24 
month extension. 

Background 

The CBS entered into the Agreement with TAB on 12/07/06 to export bulk water. 
Section 3.1 of the Agreement required TAB to export a minimum of 20 million gallons of 
water within a 24 month period. TAB failed to export the 20 million gallons of water 
within the time frame. 

In December 2008 TAB requested a 12 month extension to the Agreement. The CBS 
agreed to amend the Agreement (Amendment No.1) to allow for an additional 12 
months to export water with the following conditions: 

1. 	Section 5.2 of the Agreement was revised to require notification dates regarding 
third party inquires for the purchase of water from TAB. 

2. 	 TAB immediately pays $18,000 owed to CBS for past due utility and tax 
payments. 

3. 	 TAB pays $100,000 unencumbered in consideration for amending the 

Agreement, no later than 2/27/09. 


4. 	TAB to bring remaining past due lease payments owed to the CBS current by 
12/1/09. 

5. 	 TAB submit an affidavit attesting to the existence of a contract to sell bulk water 
that it was not allowed to share due to a confidentiality agreement. 

(Please see Attached Amendment #1) 



TAB met all requirements to amend the agreement for another 12 months but failed to 
export the required 20 million gallons of water specified in Section 3.1 of the agreement 
by December 8, 2009. 

In December 2009 TAB requested another 12 month extension to the Agreement. The 
CBS agreed to amend the Agreement (Amendment No.2) to allow for an additional 12 
months to export water with the following conditions and changes to the agreement: 

1. 	 Section 3.1 - Increased the minimum amount of water to be exported to from 20 
MG to 50 MG. 

• 	 TAB has suggested that large tanker ships will be used to transport water. 

2. 	 Section 3.2 - Adjusted the water export volumes in the elastic guarantee to 
conform to increased minimum export water amount. 

3. 	 Sections 4 & 6 - Adjustments to the contract language to inform TAB of CBS's 
intentions to expand the Blue Lake Dam. 

4. 	 Section 5.2 - This entire section was deleted . 
• 	 Under the past agreement, any third party inquiries to purchase water 

would first be referred to TAB. If TAB and the third party were unable to 
come to terms within 90 days, CBS could proceed with direct negotiations 
with third party. Deleting this section allows CBS to directly market and 
negotiate with other potential exporters. 

5. 	 Other changes to Sections dealt with issues that are no longer valid to this 
agreement, or for clarity purposes. 

6. 	 That the CBS receive a non-fundable payment of $100,000 from TAB to be 
applied towards water export payments owed within the next year, if no export 
occurred, it was to be retained by CBS unencumbered. 

(Please see Attached Amendment #2) 

Per the Amendment, TAB had until 12/08/10 to take delivery and exportAO million 
gallons of water. TAB failed to meet that benchmark. 

Bulk Water Permit Information (Please see attached table) 

The CBS bulk water export permit(s) total 29,235 Acre-feet of water. One acre-foot 
equates to 325,851 US gallons. Therefore the CBS has approximately 9.5 billions 
gallons (BG) of water available to export or 26.1 million gallons per day (MGD). 

8,960 acre-feet or roughly 2.9 BG of water is allocated to TAB to be exported in bulk as 
per the "Purchase Agreement for Raw Water in Bulk for Export". 

The CBS retains approximately 20,275 acre-feet or 6.6 BG of water available to export. 

Sawmill Cove Industrial Park Board of Directors Recommendations 



On 01/13/2010 the SCIP Board approved the following motion: 

MOTION: MIS HoranlTurner moved to recommend to the Assembly that Amendment 
No.3 to TAB's bulk water contract be drafted and approved based on Amendment No. 
2 as a model and with the following changes: 

1. 	 Section 3.1 and 3.2 of TAB's bulk water agreement shall be changed to increase 
the period for the export of bulk water from 48 months to 72 months. 

2. 	 And that this contract extension be contingent upon the City and Borough of 
Sitka receiving payment from TAB in the amount of $150,000 in two installments, 
with the first installment of $75,000 due at the time of execution of Amendment 
No. 3, to be not later than February 26, 2011, and that in order for Amendment 
No.3 to remain in effect. a second payment of $75,000 shall be received by CBS 
not later than February 26, 2012. Payments received can be used towards water 
export payments owed within the next two years, if no export occurs; payments 
will be retained by CBS unencumbered. 

(The Board expressed the need to maintain the established $100k annual rate for a bulk 
water contract to provide consistency for potential future contracts. However, the Board 
agreed that TAB's long-term investment in this project, provided some leeway to grant a 
small reduction .) 

Additional Information 

The SCIP Director continually receives inquiries into establishing bulk water contracts 
with multiple different individuals. To date no formally proposals have been received for 
SCIP Board and CBS Assembly consideration. The removal of section 5.2 with 
Amendment #2 allows for the CBS to enter into multiple contracts. 

Assembly Action 

Approve Amendment No.3 to the True Alaska Bottling Company Purchase Agreement 
For Raw Water In Bulk For Export. 



AMENDMENT NO.3 TO 

TRUE ALASKA BOTTLING COMPANY PURCHASE AGREEMENT 


FOR RAW WATER IN BULK FOR EXPORT 


WHEREAS, the City and Borough of Sitka ( "Sitka") and True Alaska Bottling Company 
("TAB") entered into the "True Alaska Bottling Company Purchase Agreement for Raw Water 
in Bulk for Export" ("Agreement"), on December 7,2006; 

WHEREAS, Sitka and TAB agreed to amend the Agreement as set out in the 
Amendment No.1 To True Alaska Bottling Company Purchase Agreement For Raw Water In 
Bulk For Export ("Amendment No.1"); 

WHEREAS, Sitka and TAB agreed to further amend the Agreement as set out in the 
Amendment No.2 To True Alaska Bottling Company Purchase Agreement For Raw Water In 
Bulk For Export ("Amendment No.2"); 

WHEREAS, Sitka and TAB agree to further amend the Agreement as set out in this 
Amendment No.3 To True Alaska Bottling Company Purchase Agreement For Raw Water In 
Bulk For Export ("Amendment No.3"); 

WHEREAS, this Amendment No. 3 extends TAB deadlines by two additional years at 
Sections 3.1 and 3.2, contingent upon TAB agreeing to the following conditions, which were 
required and approved by the CBS Assembly at its Regular Meeting on January 25, 2011 : 

1. 	 Sitka receives a non-refundable payment of $150,000 in two installments 
of $75,000 from TAB to be applied towards export water payments owed to Sitka 
during the two-year term of this Amendment No.3; 

2. 	 Amendment No.3 will take effect only upon receipt of the first $75,000 
installment, received no later than February 26, 2011; 

3. 	 To keep the Agreement in effect, the second installment of $75,000 is 
owed no later than February 26,2012. 

4. 	 If no water export occurs within the two-year term of this Amendment No. 
3, in accordance with the Agreement at Article 3.1 and 3.2, both payments shall be 
retained by Sitka unencumbered; and 

NOW, THEREFORE, Sitka and TAB, based on TAB agreeing and fulfilling all 
conditions required by the City and Borough of Sitka Assembly set out above, agree to 
Amendment No.3, which includes amending the Agreement as follows and as authorized 
pursuant to Section 20 of the Agreement (new language underline; deleted language stricken): 

3. Water Volumes Contracted by TAB from Sitka. 

3.1 Sitka will make available to TAB a total of 8,972 acre-feet of raw water for a 
period of 72 4& months after the effective date of this Agreement. At the 
conclusion of the 724& -month period described in the previous sentence, TAB's 
access to water will revert to the stages outlined in Subsection 3.2 of this 
Agreement, providing TAB has met the minimum export volumes set out in Section 
3 (this Section) of this Agreement. During the 724& -month period immediately 
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after the effective date of this Agreement, TAB must take delivery of and export at 
least 50 million gallons of water. If TAB does not take delivery of and export at 
least 50 million gallons of water from Sitka pursuant to this Agreement in the first 
724& months after the effective date of this Agreement, this Agreement shall, at 
Sitka's election, terminate and expire without further action by Sitka on the forty­
fifth (45th

) day after Sitka gives notice to TABby certified mail that TAB has 
breached or failed to comply with one of more of the conditions or requirements of 
this Agreement, unless within said 45-day period, TAB cures the specified default 
or defaults to Sitka's satisfaction, as determined by Sitka in its sole discretion. 

3.2 724& months after the effective date of this Agreement, the Stages described 
in this subsection start. The quantities of raw water in bulk which is available for 
export by TAB from Sitka under this Agreement are set forth below, and shall 
increase in maximum export volumes available and minimum export requirements 
as follows: 

Contract 
Increment 

Stages 

Maximum 
Water Delivery 

per 24-Hour 
Period 

Acre-Feet 
Available 
Annually 

Minimum Export 
Required to Move 

to Next Stage 

Minimum Export 
Required to 

Remain at Stage Required Period 
of Performance 

S~e I 33.6MG 1,000 af 230.2 af (75mg) 153.4 af (50 mg) 12-month period 
Stage 2 33.6 MG 2,000 af 306.9 af(lOOmg) 230.2 af (75 mg) 12-month period 
Stage 3 33.6 MG 4,000 af 920.7 af (300mg) 306.9 af (I OOmg) 12-month period 
Stage 4 33.6MG 10,000 af 3,068.9 af (I bg) 920.7 af (300mg) 12-month period 
Stage 5 33.6MG ( ) N/A 3,068.9 af(lbg) 12-month period 

Stage 1: Stage 1 begins 72 4& months after the effective date of this Agreement. 
Sitka will make available to TAB not less than 1,000 acre-feet (325.8 MG) of raw 
water in a 12-month period in Stage 1. To remain at Stage 1 for a 12 month­
period starting on the Stage Anniversary Date of Stage 1, TAB must have taken 
delivery of and exported from Sitka a minimum of 153.4 af (50 MG) of bulk 
water within the 12-month period immediately previous to the most recent Stage 
Anniversary Date of Stage 1. If TAB does not meet the requirement set out in the 
previous sentence to remain at Stage 1, this Agreement shall, at Sitka's election, 
terminate and expire without further action by Sitka on the forty-fifth (45th) day 
after Sitka gives notice to TAB by certified mail that TAB has failed to meet such 
requirement, unless within the 45-day period, TAB cures such failure as 
determined by Sitka in its sole discretion. 

* * * 

I Annual acre-feet available and the minimum amount of water available for export per 12-month period will be 
determined solely by Sitka at that time based on availability. 

AMENDMENT NO.3 TO TRUE ALASKA BOTTLING COMPANY 
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TRUE ALASKA BOTTLING COMPANY 


_______________Ctitle) 

STATEOF _____ ) 
) ss. 

COUNTY OF _____ ) 

THIS CERTIFIES that on this __ day of , 2011, ________ 
known to me or who has produced sufficient identification to be the person whose name is 
subscribed to this document, signed this document, and by signing affrrms that he is the 
President of TRUE ALASKA BOTTLING COMPANY, that he has been authorized to 
execute the foregoing document on its behalf, and executes the document freely and voluntarily. 

Notary Public by and for _________ 

My Commission Expires: _________ 


THE CITY AND BOROUGH OF SITKA 

JAMES E. DINLEY, Municipal Administrator 

STATE OF ALASKA ) 
) ss. 

FIRST JUDICIAL DISTRICT ) 

THIS CERTIFIES that on this __ day of ,2011, James Dinley signed this 
document, and by signing affirms that he is the MUNICIP AL ADMINISTRATOR of the City 
and Borough of Sitka, Alaska, a municipality organized under the laws of the State of Alaska, 
that he has been authorized to execute the foregoing document, and executes the document freely 
and voluntarily. 

Notary Public for Alaska 

My Commission Expires: ______ 


ATTEST: 

Sara Peterson 
Acting Municipal Clerk 
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BULK WATER ALLOCATIONS 


Permit Acre Feet MG.D Gallons 

LAS 19669 14,000 12.5 4,561.914,000 

ADL43826 15.235 .1.ll 4964339985 

Total Available 29,235 26.1 9,526,253,985 

Current TAB Bulk Water Contract ~ 8 2.919624.960 

Available for other BW Conracts 20,275 18 6,606,629,025 
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• 	 The SCIP Board requested a business plan from FoB for their consideration and this has now been 

provided. 
• 	 Lease rates for other CBS property are all over the board with no set standard. 

Mr. White stated that FoB is now requesting that the $50 per month lease rate be extended for the duration of 
FoB's status as a non-profit and FoB is requesting additional lease area of approximately 11,100 square feet. 

Ms. Hillhouse clarified that the Assembly can only give consideration for adjusted lease rates to non-profits. All 
lease rates are based on assessed value . 

Mr. and Mrs. Kinnear provided the following points for the Board's consideration: 

• 	 FoB provides waste reduction services to the City for about 70 tons of material per year. 
• 	 FoB is an education and tourism resource to the community . 


Approximately $400k per year in revenues within the community can be tied to FoB activities. 

The lease site had no utilities and FoB will be paying to bring utilities to the site. 

The cost to demolish the clarifying tanks is estimated at $200k-$300k. 


• 	 The additional 11,100 square feet being requested is for the placement of fencing between FoB and 
the City recycling center and for relocation of the small animal farm to the site of the blue building. 

• 	 FoB will take full responsibility for hazardous materials mitigation of the blue building. 
• 	 An active Board of Directors is needed and has been difficult to put together. 
• 	 Advocates for the project are needed to support a grant application. 
• 	 About 9,000 people visited FoB in the past year. 
• 	 Plans are focused on increasing FoB revenues by constructing a small gift shop for sales of FoB logo 

items, and purchase of a shuttle bus to bring visitors out to the site. 
• 	 Unlike the Raptor Center, FoB does not have a wealthy benefactor. 
• 	 FoB generated no revenues the first five years, however since the bears have been in place, revenues 

have been increasing each year, despite a downturn in cruise ship visitor numbers. The first year with 
bears brought approximately $20k in revenues, the next year $50k and last year $90k. FoB expects 
this trend to continue, and improve with the addition of a gift shop and shuttle bus. 

Ms. Bills stated that she has been actively working to identify any grant opportunities that may be available to 
FoB. FoB is getting closer to meeting the criteria for a grant, however, more work needs to be done. 

Discussion included considerations on how FoB might take ownership of the property in the future . 

MOTION: MIS HoranlTurner moved to recommend to the Assembly that they approve extending the 
current Fortress of the Bear lease at $50 per month for three years, giving Fortress of the Bear the opportunity 
to develop revenue sources in order to pursue future purchase of the property, and to increase the lease area 
by 11,100 square feet. 

ACTION: Motion PASSED 5/0 on a roll call vote. 

Grant Miller - Yes Trevor Harang - Yes Chris Fondell- Yes 
Charles Horan - Yes Allen Turner - Yes 

1. TAB Bulk Water Agreement Amendment (taken out of order) TAB 
Terry Trapp joined the meeting via teleconference at 4:35pm. 

Mr. White reviewed the history of TAB's bulk water contracts. 

• 	 The initial bulk water agreement was initiated in 2006. 

Sawmill Cova Industrial Pari< Board 
Minutes of Meeting January 13, 2011 
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• 	 The first extension was granted in 2008 
• 	 Amendment No. 1 of the contract was approved in 2009 and another extension was granted upon 

payment of $1 OOk to CBS. 
Amendment No. 2 of the contract was approved in 2010 and another extension was granted upon 
payment of $1 OOk to CBS. 

• 	 Amendments No. 1 and 2 provided for changes that allowed TAB more time to export water, increased 
the minimum amount of water to be exported, removed contract exclusivity for bulk water, and affirmed 
that CBS will maintain control of who owns the end of the bulk water pipe. 

Mr. White stated that there are a number of other entities that have expressed interest in a bulk water contract, 
but none have provided proposals. 

Ms. Hillhouse stated that the 45-day cure letter was sent out and the 45-day period is now running. 

Mr. Trapp made the following pOints for Board consideration: 

• 	 TAB is severing its relationship with S2C Global and dissolving Alaska Resource Management in order 
to enter into direct negotiations with potential buyers in the Middle East and India. 

• 	 Lack of infrastructure on the receiving end is the main problem. TAB is working with one company in 
the Middle East that is interested in developing the infrastructure on the receiving end. 

• 	 Another issue is transportation. There are few vessels capable of transporting the water. Existing oil 
tankers require costly retrofit with stainless steel for potable water. Another option is a new vessel 
constructed to specifications. 

• 	 Due to these infrastructure and transport issues, it is unlikely water could be exported until 2012. 
• 	 Development of the Sitka-side infrastructure is a smaller concern . 
• 	 TAB is in active negotiations and has made progress, however details cannot be shared at this time as 

they must remain proprietary. 

Mr. Trapp proposed lowering TAB's contract fee to $1 OOk for a two-year extension with payment made in two 
installments. The first $50k would be paid in 2011 and $50k in 2012, with all money paid to be applied as 
credits for future water purchases if the contract terms are met. 

The Board expressed the need to maintain the established $100k annual rate for a bulk water contract to 
provide consistency for potential future contracts. However, the Board agreed that TAB's long-term 
investment in this project, provided some leeway to grant a small reduction . 

MOTION: MIS HoranlTurner moved to recommend to the Assembly that Amendment No.3 to TAB's 
bulk water contract be drafted and approved based on Amendment No.2 as a model and with the following 
changes: 

Section 3.1 and 3.2 of TAB's bulk water agreement shall be changed to increase the period for the 
export of bulk water from 48 months to 72 months. 

And that this contract extension be contingent upon the City and Borough of Sitka receiving payment from TAB 
in the amount of $150,000 in two installments, with the first installment of $75,000 due at the time of execution 
of Amendment No. 3, to be not later than February 26, 2011, and that in order for Amendment No. 3 to remain 
in effect, a second payment of $75,000 shall be received by CBS not later than February 26, 2012. Payments 
received can be used towards water export payments owed within the next two years, if no export occurs; 
payments will be retained by CBS unencumbered . 

ACTION: Motion PASSED 5/0 on a roll call vote. 

Grant Miller - Yes Charles Horan - Yes Trevor Harang - Yes 
Chris Fondell - Yes Allen Turner - Yes 

Sawmill Cove Industrial Park Board 
Minutes of Meeting January 13, 2011 
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TRUE ALASKA BOTTLING COMPANY 
PURCHASE AGREEMENT 

FOR RAW WATER 

IN BULK FOR EXPORT 


BETWEEN: 

City and Borough of Sitka 

100 Lincoln Street 

Sitka, Alaska 99835 

AND 
True Alaska Bottling Company 
4500 Sawmill Creek Road 
Sitka, Alaska 99835 

1. Term and Documents Comprising this Agreement. 

1.1 The initial term of this Agreement shall begin on the effective date and shall end at 11 :59 p.m. 
Alaska Standard Time on December 31, 2026 The City and Borough of Sitka (hereinafter referred to as 
"Sitka" in this Agreement) hereby grants to True Alaska Bottling Company (hereinafter referred to as 
"TAB" in this Agreement), on the terms and conditions set forth herein, the right to purchase raw water 
in bulk for export, to be delivered to it by Sitka from the Blue Lake reservoir, a water source within 
Sitka. 

1.2 At the conclusion of the initial term of this Agreement, each of three additional terms of five (5) 
years each for extension of this Agreement may be exercised upon the consent of both parties. TAB 
must notify Sitka in writing no later than four (4) months before the end of the initial Agreement period 
of its desire to add an additional five year term, and shall thereafter notify Sitka no later than four (4) 
months prior to the expiration of each exercised additional term of its desire to exercise the next five 
year time period. If TAB does not timely notify Sitka in writing, the Agreement will terminate at the 
expiration of the then-current contract term. Sitka's bulk raw water price is subject to re-negotiation 
before the commencement of each additional term. If said price is not agreed to, the Agreement will 
terminate at the expiration of the then-current contract term. Either party may decide to not implement 
any additional term for any reason, in its sole discretion. 

1.3 The Agreement shall consist of the 21 sections in this Agreement plus Exhibit A (a map) and 
Exhibit B (the "Prospective Purchaser Agreement Between the State of Alaska and the City-Borough 
of Sitka for the Former Alaska Pulp Corporation Pulp Mill Property" dated April 28, 1999, including 
all attachments, which specifically includes "Memorandum of Understanding between the State of 
Alaska and the City and Borough of Sitka [:] Management Plan for Sawmill Cove Property (Former 
APe Property).") 

2. Definitions. 

In this Agreement, the following tenns shall have the definitions stated: 
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a) "acre-foot" or "af' means 325,851 U.S. gallons. 

b) "annually" means 12 consecutive months. 

c) "beneficial use" means the application of water, purchased by TAB for export or for use at 
the point of delivery, to a useful purpose, including domestic, commercial, agricultural, 
wildlife, and recreational uses. 

d) "BG" or "bg" means billions of gallons. 

e) "bulk water" means raw water or potable water sold by Sitka to TAB under this Agreement, 
and delivered by Sitka to TAB in the measured quantities specified in this Agreement. 

f) "deliver" or " to deliver" or "delivered" means the act by Sitka of making a specific quantity 
of water available to TAB at the point of delivery. 

g) "export" means the transportation by TAB of bulk water to a destination outside the 

hydrologic unit of the Blue Lake drainage. 


h) "gallon" means one US gallon or 3.785 liters. 


i) "MG" or "mg" means millions of gallons. 


j) "MGD" means millions of gallons per consecutive 24-hour period. 


k) "per day" means calendar day starting at midnight. 


I) "per week" means during a period of seven (7) consecutive days. 


m) "per year" means during a period of 12 consecutive months. 


n) "point of delivery" means that physical location where the legal possession, ownership, and 

risk associated with the bulk water which is the subject of this Agreement transfers from Sitka 

to TAB, as specified in this Agreement. 


0) "raw water" means untreated water delivered by Sitka from Blue Lake via the Blue Lake 

penstock, a conduit which transports water from Blue Lake to the Blue Lake Powerhouse as 

shown on Exhibit A. 


p) "rule curve" means the relationship between the elevation of the water surface of Blue Lake 

and the volume of water contained in Blue Lake, as it pertains to the reservation of water for 

fish, wildlife, and habitat protection. 


q) "Stage" means a time period in this Agreement that starts 12 months after the effective date 

of this Agreement; a Stage is composed of one or more 12-month periods, with each 12-month 

period starting on the anniversary of the day the Stage begins. 


r) "Stage Anniversary Date" means the day starting a 12-month period in a Stage. 
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s) "ton" means one US short ton or 2,000 pounds. 

t) "water rights" means those rights to the beneficial use of water which are held by Sitka under 
certificates of appropriation issued by the State of Alaska pursuant to Alaska law. 

3. Water Volumes Contracted by TAD from Sitka. 

3.1 Sitka will make available to TAB a total of 8,960 acre-feet of raw water for a period of 24 
months after the effective date of this Agreement. At the conclusion of the 24-month period described 
in the previous sentence, TAB's access to water will revert to the stages outlined in Subsection 3.2 of 
this Agreement, providing TAB has met the minimum export volumes set out in Section 3 (this 
Section) of this Agreement. During the 24-month period immediately after the effective date of this 
Agreement, TAB must take delivery of and export at least 20 mill ion gallons of water. If TAB does 
not take delivery of and export at least 20 million gallons of water from Sitka pursuant to this 
Agreement in the first 24 months after the effective date of this Agreement, this Agreement shall, at 
Sitka's election, terminate and expire without further action by Sitka on the forty-fifth (45 th

) day after 
Sitka gives notice to TABby certified mail that TAB has breached or failed to comply with one of 
more of the conditions or requirements of this Agreement, unless within said 45-day period, TAB cures 
the specified default or defaults to Sitka's satisfaction, as determined by Sitka in its sole discretion. 

3.2 Twenty four months after the effective date of this Agreement, the Stages described in this 
subsection start. The quantities of raw water in bulk which is available for export by TAB from Sitka 
under this Agreement are set forth below, and shall increase in maximum export volumes available and 
minimum export requirements as follows: 

Contract 
Increment 

Stages 

Maximum 
Water Delivery 

per 24-Hour 
Period 

Acre-Feet 
Available 
Annually 

Minimum Export 
Required to Move 

to Next Stage 

Minimum Export 
Required to 

Remain at Stage Required Period 
of Performance 

Stage I 33 .6 MG 1,000 af 122.8 af(40mg) 61.4 af (20m g) 12-month period 
Stage 2 33.6 MG 2,000 af 306.9 af(IOOmg) 122.8 af (40mg) 12-month period 
Stage 3 33.6 MG 4,000 af 920.7 af(300mg) 306.9 af(lOOmg) 12-month period 
Stage 4 33.6 MG 10,000 af 3,068.9 af (I bg) 920.7 af(300mg) 12-month period 
Stage 5 33 .6 MG ( ) N/A 3,068.9 af(lbg) 12-month period 

Stage I : Stage 1 begins 24 months after the effective date of this Agreement. Sitka will make 
available to TAB not less than 1,000 acre-feet (325.8 MG) of raw water in a 12-month period in 
Stage I. To remain at Stage I for a 12 month-period starting on the Stage Anniversary Date of 
Stage I, TAB must have taken delivery of and exported from Sitka a minimum of 61.4 af (20 
MG) of bulk water within the 12-month period immediately previous to the most recent Stage 
Anniversary Date of Stage 1. If TAB does not meet the requirement set out in the previous 
sentence to remain at Stage 1, this Agreement shall, at Sitka's eJection, terminate and expire 
without further action by Sitka on the forty-fifth (45th) day after Sitka gives notice to TAB by 
certified mail that TAB has failed to meet such requirement, unless within said 45-day period, 
TAB cures such failure as determined by Sitka in its sole discretion . 

I Annual acre-feet available and the minimum amount of water available for export per 12-month period will be detennined 
solely by Sitka at that time based on availability. 
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Stage 2: If TAB takes delivery of and exports a total of at least 122.8 acre-feet (40 MG) of bulk 
water in a 12-month period, then the amount of bulk water Sitka will make available for 
delivery to TAB will be increased to 2,000 acre-feet of water in a l2-month period, provided at 
that time that Sitka still has adequate water quantities available and uncommitted. To remain at 
Stage 2 for a 12-month period starting on the Stage Anniversary Date of Stage 2, TAB must 
have taken delivery of and exported from Sitka at least 122.8 af (40 MG) within the 12-month 
period immediately previous to the most recent Stage Anniversary Date of Stage 2. If TAB 
does not meet the requirement set out in the previous sentence to remain at Stage 2, TAB 
reverts to Stage I and a new Stage Anniversary Date of Stage 1 is created . 

Stage 3: If TAB takes delivery of and exports a total of at least 306.9 acre-feet (100 MG) of 
bulk water per 12-month period, then the amount of water Sitka will make available for 
delivery to TAB will be increased to 4,000 acre-feet per year, provided at that time that Sitka 
still has adequate water quantities available and uncommitted. To remain at Stage 3 for a 12­
month period starting on the Stage Anniversary Date of Stage 3, TAB must have taken delivery 
of and exported from Sitka at least 306.9 af(lOO MG) within the 12-month period immediately 
previous to the most recent Stage Anniversary Date of Stage 3. If TAB does not meet the 
requirement set out in the previous sentence to remain at Stage 3, TAB reverts to Stage 2 and a 
new Stage Anniversary Date of Stage 2 is created. 

Stage 4: If TAB takes delivery of and exports a total of at least 920.7 acre-feet (300 MG) per 
12-month period, then the amount of water Sitka will make available for delivery to TAB will 
be increased to 10,000 acre-feet per 12-month period, provided at that time that Sitka still has 
adequate water quantities available and uncommitted. To remain at Stage 4 for a 12-month 
period starting on the Stage Anniversary Date of Stage 4, TAB must have taken delivery of and 
exported from Sitka at least 920.7 af (300 MG) within the 12-month period immediately 
previous to the most recent Stage Anniversary Date of Stage 4. If TAB does not meet the 
requirement set out in the previous sentence to remain at Stage 4, TAB reverts to Stage 3 and a 
new Stage Anniversary Date of Stage 3 is created. 

Stage 5: If TAB takes delivery of and exports a total of 3,068.9 acre feet (1 billon gallons) of 
water per 12-month period, then TAB may request from Sitka additional bulk water of which 
the amount will be detennined by Sitka at its sole discretion at that time, provided that Sitka 
still has adequate water quantities available and uncommitted. To remain at Stage 5 for a 12­
month period starting on the Stage Anniversary Date of Stage 5, TAB must have taken delivery 
of and exported from Sitka at least 3,068.9 af (1 BG) within the 12-month period immediately 
previous to the most recent Stage Anniversary Date of Stage 5. If TAB does not meet the 
requirement set out in the previous sentence to remain at Stage 5, TAB reverts to Stage 4 and a 
new Stage Anniversary Date of Stage 4 is created. 

3.3 If TAB fails to take delivery of and export the required minimum quantities specified in Stages 
2 through 5 within the time periods specified in those Stages as set out in Subsection 3.2, the respective 
obligations of Sitka to make water available and of TAB to take delivery of and accept and export shall 
be reduced to the next lower Stage for the next 12-month period. If TAB meets the minimum 
perfonnance requirement of that lower Stage within the time period specified, then the next higher 
Stage shall again become applicable to Sitka's and TAB's respective obligations during the next 12­
month period. The date upon which Sitka moves TAB either up or down from stage to stage will start 

True Alaska Bottling Company Purchase Agreement For Raw Water In Bulk For Export - Page 4 of 13 



the 12-month time period anew and create a new Stage Anniversary Date, provided at that time that 
Sitka still has adequate water quantities available and uncommitted for export. 

3.4 Notwithstanding any other provision of this Agreement, if water delivered by Sitka to TAB and 
exported by TAB falls below 20 million gallons during any period of 12 consecutive months, this 
Agreement shall, at Sitka' s election, terminate and expire without further action by Sitka on the forty­
fifth (45th) day after Sitka gives notice to TAB by certified mail that TAB has breached or failed to 
comply with one or more of the conditions or requirements of this Agreement, unless within said 45­
day period, TAB cures the specified default or defaults to Sitka's satisfaction, as determined by Sitka in 
its sole discretion. 

3.5 During the first year after the effecti ve date of this Agreement and during periods of any Stage 
under this Agreement, TAB may take delivery of raw water at a rate no greater than 33 .6 MGD. 

4. The Parties' Rights and Obligations Regarding Water Delivered for Export. 

4.1 By this contract, Sitka is entering into an Agreement to sell raw water in bulk under water rights 
issued to Sitka by the State of Alaska under water export authority contained in Water Appropriation 
Certificates LAS 19669 and ADL 43826. Sitka's contractual obligation to deliver water to TAB in the 
quantities specified in this Agreement is subject to these limitations: 

a) Sitka shall retain first right and priority to water required for its municipal drinking water 
supply system and its municipal hydroelectric system, and it may suspend or limit raw water 
deliveries in bulk to TAB to meet the reasonable requirements of its municipal drinking water 
and hydroelectric systems. 

b) Sitka will abide by the 1992 Blue Lake Watershed Control Plan as approved by the U.S. 
Envirorunental Protection Agency and described in City and Borough of Sitka Ordinance No. 
92-1091. 

c) Sitka may temporarily suspend raw water deliveries in bulk in order to perform routine 
maintenance on its municipal drinking water, hydroelectric and/or water delivery systems, 
provided that Sitka shall give not less than 60 days prior notice to TAB of any such planned 
suspensions. 

d) Sitka shall be relieved of its obligation to deliver raw water in bulk to TAB in the event of 
an interruption in water supply due to Force Majeure, or due to unforeseen circumstances that 
require repairs to or reconstruction of the municipal drinking water, hydroelectric systems, 
water delivery system, or other of Sitka's facilities, to the extent that the availability of raw 
water in bulk for delivery to TAB under this Agreement is adversely affected, and for so long as 
is required to effect such repairs or reconstruction, for such time as is necessary to address such 
circumstances. 

e) The volumes of Sitka's raw water deliveries in bulk to TAB for export are subject to Sitka's 
compliance with all conditions contained in Water Appropriation Certificates ADL 43826, LAS 
19669, and LAS 20526, including compliance with the rule curve and the support of spawning, 
incubation, and rearing of certain species of fish in Sawmill Creek and Blue Lake. 
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Interpretation of applicable requirements and the means used to achieve compliance with such 
requirements shall be in Sitka's sole discretion. 

f) In the event Sitka is relieved of its obligation to make agreed quantities of water available to 
TAB for reasons noted in this paragraph or due to Force Majeure, then TAB's obligation to take 
delivery of and to export water shall be reduced to the volumes actually delivered by Sitka 
during that period of time and the time for TAB's performance shall be extended for the same 
period of time Sitka has been so relieved of its obligation. 

4.2 TAB agrees and warrants that the raw water in bulk delivered by Sitka to it for export shall be 
put to one or more beneficial uses by it or by its water purchasers. 

5. Water Distribution. 

5.1 Provided that TAB is in compliance with all terms of this agreement Sitka agrees to not sell 
water for export to other entities for a price less than the price currently charged to TAB for equivalent 
Blue Lake water without offering the same price to TAB . 

5.2 Provided that TAB is in compliance with all terms of this agreement Sitka agrees to refer all 
inquiries from third parties for the purchase of bulk water to TAB. If TAB is unable to come to terms 
for sale of bulk water to said third parties within 90 days of the referral by Sitka to TAB, Sitka may 
proceed with direct negotiations with said third party without further obligation to TAB. 

5.3 Notwithstanding any other provision of this Agreement, this Section does not apply to any 
purchaser of bulk water who has executed a bulk water purchase agreement with Sitka prior to the date 
of this Agreement, inel uding any assignee of such agreement. 

6. No Warranty by Sitka of Water Quality or Fitness for a Particular Purpose. 

6.1 Sitka does not warrant the quality or fitness for a particular purpose of any water contracted by 
it for delivery, and/or actually delivered, to TAB under this Agreement. TAB acknowledges and agrees 
that before entering into this Agreement, it has examined Sitka's water source, Sitka's methods of 
diversion, and Sitka's means of delivery to TAB of the quantities of water which are contracted under 
this Agreement, and that it has found all such items adequate and satisfactory for TAB's purposes. 

6.2 TAB acknowledges and agrees that Sitka's necessary and routine alterations in its hydroelectric 
operations may produce temporary changes in water quality due to turbidity, and that the occurrence of 
such events shall not alter or affect TAB's contractual obligations under this Agreement. 

6.3 TAB acknowledges and agrees that the quality of water contracted by Sitka to be delivered in 
bulk to it for export may vary due to natural events over which Sitka has no control, which include, 
without limitation, rainfall, drought, snowfall, avalanches and landslides, and that the occurrence of 
such events shall not alter or affect TAB's contractual obi igations under this Agreement, except that 
the quantity of water TAB is obligated to take delivery of and to export shall be reduced to the quantity 
Sitka can and does make available for delivery to TAB, as a consequence of an occurrence of any of 
such natural events. 
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6.4 TAB shall be solely responsible and liable for the quality and usefulness for any particular 
purpose of all water exported by, transported by, used by, or sold by, or delivered by TAB. 

7. Purchase Price For Bulk Water. 

7.1 TAB will purchase bulk water for export from Sitka under this Agreement, based upon the 
following prices: Raw water delivered in bulk to TAB for export shall be priced at U.S. $0.0 I (one 
cent) per gallon. The purchase price includes Sitka cargo wharfage charges for bulk water delivered to 
TAB's vessel. 

7.2 Raw water delivered by Sitka to TAB for vessel wash-down, washout and any other non-export 
application shall be priced at US $0.005 (one-half of a cent) per gallon. Such quantities shall be 
separately metered, and sha1I not be included in the total quantities of raw water delivered to TAB for 
export. 

7.3 Beginning July 1, 2016 and every calendar year thereafter, the prices charged by Sitka for water 
delivered to TAB under this Agreement will be adjusted based on the "All Items" figure for Seattle, 
Washington as published in the "Consumer Price Index for All Urban Consumers" (Cpr) published the 
most immediately before January 1 of the calendar year for which prices are being calculated . 
Notwithstanding the previous sentence, in no event will the CPI adjustment described in the previous 
sentence exceed + 3.0% nor the adjustment be made if the result of such adjustment would be a 
decrease in any price charged under this Agreement. 

7.4 TAB shall pay Sitka for all volumes of water delivered to TAB as actually measured by flow 
meters owned, operated, and documented by Sitka at or near the point of delivery. TAB shall pay for 
each quantity of water loaded no later than fifteen (15) days after the presentation of an invoice by 
Sitka to TAB for such water. Failure by TAB to make timely payment shall be cause for Sitka to 
suspend water delivery to TAB. 

8. Conditions for Maintaining TAB's Purchase Right and Obligation; Termination. 

8.1 Notwithstanding any other provision of this Agreement, this Agreement shall, at Sitka's 
election, terminate and expire without further action by Sitka on the forty-fifth (45th) day after Sitka 
gives notice to TAB by certified mail that TAB has breached or failed to comply with one or more of 
the conditions or requirements of this Agreement, unless within said 45-day period, TAB cures the 
specified default or defaults to Sitka's satisfaction, as determined by Sitka in its sole discretion. 

8.2 Upon termination, all legal rights and obligations as between Sitka and TAB under this 
Agreement shall cease, except that TAB's obligations to Sitka under Sections 13, 14, 15, 16, and 17 of 
this Agreement shall survive termination. 

9. Sitka's Permitting Actions. 

Sitka agrees to take any and all actions which it determines, in the exercise of its sole discretion, to be 
reasonable, necessary, and economically feasible to maintain in good standing any permit, license, 
certificate, allocation, appropriation or other authorization which may authorize Sitka to fulfill its 
obligations under this Agreement. 
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10. Delivery, Loading, and Transportation of Water in Bulk. 

10.1 The parties agree that TAB shall be solely responsible for the costs of acquisition, construction 
and installation of any structure, facility or vessel which it determines to be required or convenient for 
the loading and transportation of bulk water delivered to it by Sitka, and for initiating and completing 
such acquisition, construction and installation. 

I 0.2 TAB shall pay such port vessel dockage fees established by Sitka. Sitka does not warrant the 
quality or fitness for a particular purpose of any dock or wharf at such waterfront, and TAB must 
determine the feasibility of any particular use before engaging in such use. 

10.3 TAB shall be solely responsible for the transportation of all water delivered to it by Sitka for 
export. 

10.4 No later than 30 days before the first delivery of water takes place under this Agreement, TAB 
will designate in a writing to Sitka's Administrator a local representative as TAB's continuing personal 
contact with Sitka and its subordinate departments, agencies and authorities. 

10.5 Sitka's point of delivery of bulk water to TAB shall be that physical location where the Sitka­
owned physical facilities and equipment, employed in the transportation of Sitka's bulk water for 
delivery to TAB, terminate, and which is the location where the remaining physical facilities and 
equipment employed in the transportation of such water are facilities owned by others. Sitka's flow 
meter which is used to calculate the quantities of water delivered to TAB shall be located near the point 
of delivery. 

10.6 Sitka shall retain the right to pay for, install, own, and operate a raw water delivery pipeline that 
serves the Sawmill Cove Industrial Park, if Sitka so desires. In such event, Sitka may require TAB to 
use Sitka's new facilities and may change the point of delivery to the point at which Sitka's new 
facilities end. Unless and until Sitka shall deliver such new facilities TAB shaH be fully responsible, at 
its own cost and expense, for arranging and accomplishing transport of bulk water from the point of 
delivery established by Sitka. 

11. Ballast Water and Wash Water Discharges. 

11.1 TAB shall comply with all provisions of law applicable to its obligations under this Agreement. 
TAB shall comply with all applicable international, federal, state, and local requirements regarding the 
discharge of any ballast water (including bilge water) or any wastes at all times and as to all vessels 
traveling to and from Silver Bay and/or Sawmill Cove for the purpose of receiving any water to be 
delivered to TAB by Sitka under this Agreement. Such requirements described in this Section include 
but are not limited to those in Section IV of the Sawmill Cove Management Plan, which is included in 
Appendix B. 

11.2 TAB shall comply with all applicable federal, state and local requirements regarding the use 
and disposal of any raw or treated water delivered to TABby Sitka for the purposes of vessel wash­
down or washout, or any other non-export application. 

12. Water Loading Plan Requirements. 
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12.1 Before TAB loads any bulk water delivered to it by Sitka, TAB shall submit to Sitka a written 
Water Loading Plan. This Plan shall be deemed approved by Sitka unless no later than seven days after 
the submission the Administrator of Sitka in his or her sole discretion rejects--<)r requires TAB to 
resubmit-any portion of the Plan in a writing to TAB that states the deficiency. Sitka shall deliver no 
bulk water to TAB and TAB shall not load any bulk water delivered to it by Sitka as long as any 
portion of the Plan has been rejected and not deemed approved after re-submittal. TAB shall submit a 
separate Water Loading Plan at least ten (10) days before each loading of bulk water under this 
Agreement. 

12.2 The Water Loading Plans required by this section shall address environmental and logistical 
considerations related to the loading of water. The issues and items to be addressed in each Water 
Loading Plan shall include, without limitation, each of the following : 

a) details concerning any vessel to be used by TAB in the loading or transport of bulk water; 

b) steps to be taken to insure the safety of persons involved in the loading of bulk water; 

c) steps to be taken to insure safety of the public before, during, and after loading of water; 

d) steps to be taken to address the effects of wind and tidal conditions on the loading; 

e) steps to be taken concerning moorage and access to vessels during loading; 

f) steps to assure communication before, during. and after loading between those loading and 
Sitka representatives; 

g) details about the precise location and proposed use of any structure, facility, pipe, pipeline, 
or other infrastructure to be used in the loading of water and details of how TAB intends to 
address the risks associated with a catastrophic event arising from TAB's loading activities or 
TAB's failure to adhere to the proposed Water Loading Plan; 

h) steps to be taken to avoid conflicts with other vessel traffic and industrial park users; 

i) details on proposed handling of any ballast water in any vessel to be used in the loading of 
water; 

j) details on proposed handling of any residual and/or wash water, or other materials in the 
tanks of any vessel to be used in the loading; 

k) the days and the periods of time within each day that water is proposed to be loaded; and 

I) details on consistency between the proposed Water Loading Plan and Appendix B, which 
includes the "Prospective Purchaser Agreement Between the State of Alaska and the City­
Borough of Sitka for the Former Alaska Pulp Corporation Pulp Mill Property" dated April 28, 
1999, including all attachments, which specifically includes "Memorandum of Understanding 
between the State of Alaska and the City and Borough of Sitka [:] Management Plan for 
Sawmill Cove Property (Former APC Property)." Such details on such consistency must 
include any and all specific steps to be taken to avoid anchoring in prohibited areas and 
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disturbance of the sea bottom in the "No Disturbance" zone described in the last-referenced 
document. 

12.3 TAB shall comply with all provisions of each Water Loading Plan after all of such provisions 
have been deemed approved either upon submittal or re-submittal under Subsection 12.1 above, as to 
the water loading operation for which the Water Loading Plan was submitted. 

12.4 Approval by Sitka of any Water Loading Plan shall not be deemed to have imposed upon Sitka 
the status of guarantor of the feasibility, propriety, or safety of any aspect of an approved Water 
Loading Plan, nor shall such approval be deemed to have created or conferred benefits on any third 
party. 

13. Indemnification of Sitka. 

Notwithstanding anything to the contrary in this Agreement, TAB shall defend, indemnify, and hold 
Sitka hannless from any claim, demand, action, or proceeding of any kind or nature, based upon, 
arising out of, or related to: 

a. any defect or flaw in the quality of water supplied under this agreement; 

b. any delays on the part of Sitka in the delivery of water under this agreement as the result of 
the mechanical or physical breakdown of equipment or facilities owned or operated by the 
Sitka; 

c. claims arising from the transportation or shipment of water after such water has left Sitka's 
water delivery system and as such has passed the point of delivery; 

d. injuries to employees of TAB or any of its contractors; 

e. damages resulting from accidents involving mooring, unmooring, navigation of vessels, or 
cargo loading operations, including but not limited to claims for personal injury, property 
damage, and pollution. 

TAB shall at all times during this Agreement maintain insurance policies providing umbrella coverage 
against matters including but not limited to those discussed in this agreement in an amount not less 
than U.S. $5,000,000, with the City and Borough of Sitka named as an additional insured, and with a 
waiver of subrogation against Sitka. TAB shall be responsible for ensuring that each of its contractors 
complies with this term. TAB shall deliver reasonable evidence of TAB's compliance with this term to 
Sitka. TAB shall assure that any contractor for TAB who is to perform any task or work within the 
territorial jurisdiction of Sitka has insurance appropriate to any task to be performed by that contractor, 
and TAB shall be responsible for delivering reasonable evidence of such insurance to Sitka. 

TAB will ensure that its customers take full responsibility for water product quality that they receive 
subsequent to TAB's on-site Quality Control laboratory tests. TAB's Quality control staff shall 
securely store a reasonable quantity of water sampled from each bulk water shipment for 24 months for 
re-analysis, if required. 

14. Assignment. 
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This Agreement, which is in the nature of a personal services contract, may not be assigned by either 
party without the prior written consent of the other party, which shall have full discretion to grant or 
withhold such approval, in its sole and absolute discretion except as provided below. 

TAB may assign this Agreement on a one time basis to Langenberg Research LLC 3590 W. Third St, 
Eugene, Oregon 97402 if, at the time of assigrunent, Langenberg Research LLC can demonstrate it is 
financially capable of perfonning the requirements of this Agreement to the satisfaction of Sitka. 

Langenberg Research shall be bound by all the tenns and requirements of this Agreement. 

Langenberg Research shall not be authorized to assign this Agreement to any third party without prior 
written consent of Sitka. 

Sitka may form a Port Authority or similar entity, in the future and this agreement shall be completely 
transferable to said Port Authority. A transfer of the agreement to any such entity shall not create any 
restrictions upon TAB to purchase water other than those restrictions named in this agreement. 

15. Waiver and Integration. 

This Agreement integrates the entire Agreement between the parties regarding the sale and purchase of 
water in bulk. This Agreement supersedes all previous agreements, discussions, and negotiations, 
whether written or oral. Each party specifically acknowledges and represents that it has had ample 
opportunity to consult with legal counsel regarding this Agreement, and that any rule that an agreement 
should be construed against its drafter shall not apply to this Agreement. 

16. Force Majeure. 

Neither party shaH be in breach of this Agreement as the result of any failure or delay in performing 
any of the obligations in this Agreement if such failure to perform or delay in performing is directly 
and proximately caused by storm, flood, avalanche, landslide, earthquake, tsunami, act of the public 
enemy, war, rebellion, insurrection, sabotage, epidemic, quarantine restriction, or act of God. Sitka 
shall not be in breach of this Agreement as the result of any failure or delay in performing any of its 
obligations in this Agreement if such failure to perform or delay in performing is directly and 
proximately caused by any order of any United States court of competent jurisdiction, or by any act, 
rule, regulation, order or directive of any superior governmental unit or any agency thereof, or by any 
termination, modification, suspension, or revocation of any pennit, license, allocation, appropriation, 
or certificate held by Sitka In the event Sitka or TAB is relieved of an obligation under this 
Agreement due to Force Majeure, time frames under this Agreement shall be adjusted accordingly. 
The party asserting a Force Majeure event must demonstrate direct and proximate cause by clear and 
convincing evidence. 

17. Applicable Law. 

Any action or lawsuit brought to construe, interpret, or enforce this Agreement shall be brought in the 
courts of the State of Alaska sitting in Sitka, Alaska. Venue for any such action or lawsuit shall lie 
exclusively in Sitka, Alaska. The parties specifically disavow any application under the removal 

True Alaska Bottling Company Purchase Agreement For Raw Water In Bulk For Export - Page II of 13 



jurisdiction of the federal courts on grounds of diversity of citizenship, in any litigation concerning this 
Agreement. 

18. Effective Date. 

This Agreement is effective as of the last date signed below, which shall be deemed the "effective 
date" for the purpose of any time period which incorporates that term in this Agreement. 

19. Authority. 

The parties represent and warrant to each other that they have the full , complete, and absolute authority 
to enter into this Agreement; that this Agreement has been duly authorized by the governing body of 
each party; that the person executing this Agreement on its behalf has the full power and authority to 
do so; and that this Agreement is binding and enforceable against it in accordance with its terms. TAB 
acknowledges that this Agreement is only effective as against Sitka if the City and Borough of Sitka 
Assembly votes to authorize the Administrator to execute this Agreement on behalf of Sitka, and the 
Administrator of Sitka represents and warrants by affixing his signature to this Agreement that the 
Assembly has so voted. 

20. Amendment and Severability. 

This Agreement may not be amended except by written agreement of both parties. If any provision of 
this Agreement or any application thereof to any person, entity, or circumstance is held invalid, the 
remainder of this Agreement and application thereof to any person, entity, or circumstances shall not be 
affected thereby. 

21. Time of Essence. 

Time is of the essence in this Agreement. 
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TRUE ALASKA BOTTLING COMPANY 


DATE------------------- ­
Richard Kearns, President 

STATEOF _____ 
) ss. ACKNOWLEDGMENT 

___ JUDICIAL DISTRICT ) 

THIS CERTIFIES that on this ___ day of ,2006, Ricbard Kearns, known to me 
or who has produced sufficient identification to be the person whose name is subscribed to on the 
foregoing TRUE ALASKA BOTTLING COMPANY PURCHASE AGREEMENT FOR RAW 
WATER IN BULK FOR EXPORT, signed this document, and by signing affirms that he is the 
President of TRUE ALASKA BOTTLING COMPANY, that he has been authorized to execute the 
foregoing document on its behalf, and he executed the document freely and voluntarily. 

Notary Public by and for _____ 
My Commission Expires: _ _ 

DATE (l J 1/ zoo~ 
STATE OF ALASKA 

FIRST JUDICIAL DISTRICT 

) 
) ss. A
) 

CKNOWLEDGMENT 

THIS CERTIFIES that on this '7 /t'day of t:Jc-J ,2006, Jobn C. Stein, known to me or 
who has produced sufficient identification to be the person whose name is subscribed to on the 
foregoing TRUE ALASKA BOTTLING COMPANY PURCHASE AGREEMENT FOR RAW 
WATER IN BULK FOR EXPORT, signed this document, and by signing affirms that he is the 
ADMINISTRATOR of the City and Borough of Sitka, Alaska, a municipality organized under the 
laws of the State of Alaska, that he has been authorized to execute the foregoing PURCHASE 
AGREEMENT FOR BLUE LAKE RAW BULK WATER, and he executed the same freely and 

voluntarily. .'( ~ 
..' Ia~c for AI~ 

My Commission Expires: tV \~ crt1<.­

ATTEST: 

Colleen Pellett, CMC 
Municipal Clerk 
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DICK KEARNS PAGE En 

STArEOFO~c:zJ._ 	 ) 
) 18 . ACKNOWLFDGMENr 

__.TVDICIAL DISTRICT 	 ) 

THIS CERTIFIES thal on this lL!.- day ofo.~. 2006, Rich;\rd Kearna, known to me 
or wilO bas prcduced sufficient identification to be the person whose rwme is'iubscribcd to ('0 the 
foreg·)ing TRUE .o\LASKA BOTTLING COMPANY PURCHASE AGREr'fEN'T .FOR J~W 
WAl ER IN BULK FOR EXPORT. sip.1 this doCULlOIlt, and by signing affirms th4t he i. the 
Preskem ofTRL"l: ALASKA BOTTLING COMPANY, that he has b¢e::lltutOOriwi to ex:ecut/.~ the 
fo . . tlCled ~ docl101&t freely snd rc'untarily. 

OFFICiAl SEAL 	 L. f7 )r> A JL 

LEZlIE RCOWART S(:!"J., ~~ V,,,=,, ~.:.. -~~-T!' 

_ . NOTARVPUBUC. OREGON Notai}r Public by ftlld for uJllCt..~ tr> ts(.vr-/e.. 


COMMISSION NO. 385033 My CornmilUlton Expjres:~. .~ I \ (~() G8 . . '. 
MY CO_iSSlON £XP1R€6 SEPTl!MllfA 21. 2008 	 "'. 

,- ':'. 

T~·"' 

~ .. 

"D BOROUGH OF SITKA 

. ~~ ... .... . V"". 

STATE Of ALASKA 	 ) 
) 55. ACKNOWLEDGMENT 

FIRS1' JUDICIAL DISTRICT 

THIS CERTIFIES tha.t on this _., ~ay of_0w ,2006, Johll C. Stein, known tc me Or 

who hIS prooucea sufficient identification to be tho :-erson whose name is subscribed to ' >0 the 
foregoing TRUE AL.ASKA BOTTLING COMPANY !'URCHASE AGREEMENl' FOR RAW 
WAn:R IN BL"LK FOR EXPORT, signed thj5 documc~flt., :'.T\d by signing affinns that h( i., the 
ADMI"'USl'RAl'OR of the City and Borough of Sitka, Alaska, II :1luniciplLlity organized ut';der tile 
lews I.)t the State of Alaska, that he hoo been Quthori~ to execu·l", the foret:oing PUR-CHAt-'k, 
..\GIm£)fENT FOR BLUE LAKE RAW BULK WATER., and Jle exo.'lled the same. fr·;ely and 

volunul'ily. 	 ~1 '1 
~---~~-

. ot'llrv Public for AifJk; ~ ::::::':.-:=-­

My C~mmission EXpire3 :...!:~ ~tt(.'C.. 

COllC50 Pellett, CIvIC 
!V1ll1llcip31 Clork 
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( Exhibit A 

RIEV1SKlNS ~=- C;7 ] ~C~=:o::';=' [ Point of Delivery of Bulk Water ] tlWI !i40M '*" '. 
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AMENDMENT NO.1 TO 

TRUE ALASKA BOTTLING COMPANY PURCHASE AGREEMENT 


FOR RAW WATER IN BULK FOR EXPORT 


WHEREAS, the City and Borough of Sitka (hereinafter "Sitka") and True Alaska 
Bottling Company ("TAB") executed the "True Alaska Bottling Company Purchase Agreement 

. for Raw Water in Bulk for Export" (hereinafter "the Agreement") with an effective date of 
October 10, 2006; 

WHEREAS, Sitka and TAB agree to amend the Agreement at set out in this Amendment 
No. . l To True Alaska Bottling Company Purchase Agreement For Raw Water In Bulk For 

.	Export ("Amendment No.1") at Sections 3.1 and 3.2, regarding any reference to the first "24 
months" of the Agreement, and changing it to the first "36 months" of the Agreement, which will 
extend the deadline by one additional year until December 8, 2009 for TAB to "take [the 
required] delivery of and export at least 20 million gallons of water from Sitka pursuant to this 
Agreement;" 

WHEREAS, this agreement to extend TAB's deadline by one additional year at Sections 
3.1 and 3.2 is contingent upon TAB agreeing to the following conditions, which were required 
and approved by the CBS Assembly at its Regular Meeting on January 27,2009: 

1. 	 Revising Section 5 .2 of the Agreement to provide for required start or 
notification dates and 30 day progress updates by TAB regarding third 
party inquiries fOf the purchase of bulk water; 

2. 	 That Sitka receives a non-refundable payment of $118,000 in case from 
TAB at the time of the execution of this Amendment No.1, and that 
$18 ,000 of that money will go toward outstanding bills that TAB owes to 
Sitka, with $100,000 retained by Sitka unencumbered; 

3. 	 That TAB agrees to pay, and not contest, the outstanding balance of its 
current debts owed to the Sitka, by December I, 2009; 

4. 	 That Dick Kearns of TAB submit an affidavit attesting to the existence of 
a contract to sell bulk water that he is not allowed to share due to a 
confidentiality agreement; and 

5. 	 That this Amendment will take effect upon receipt of $118,000 to Sitka 
that must be submitted within one month of the Assembly's motion, by 
February 27, 2009. 

NOW, THEREFORE, Sitka and TAB, based on TAB agreeing and fulfilling aJl 
. conditions required by the City and Borough of Sitka Assembly set out above, agree to amend 
the Agreement as follows. as authorized and pursuant to Section 20 of the Agreement: 

A Section 3.1 of the Agreement is amended to read as follows (new language 
underline; deleted language stricken): 

AMENDMENT NO. I TO TRUE ALASKA BOTTLING COMPANY 

PURCHASE AGREEMENT FOR RAW WATER IN BULK FOR EXPORT 
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3. 	 Water Volumes Contracted by TAB from Sitka. 

3.1 	 Sitka will make available to TAB a total of 8,960 acre-feet of raw water for a 
period of 36 months after the effective date of this Agreement. At the conclusion 
of the 36-month period described in the previous sentence, TAB's access to water 
will revert to the stages outlined in Subsection 3.2 of this Agreement, providing 
TAB has met the minimum export volumes set out in Section 3 (this Section) of 
this Agreement. During the 36-month period immediately after the effective date 
of this Agreement, TAB must take delivery of and export at least 20 million 
gallons of water. If TAB does not take delivery of and export at least 20 million 
gallons of water from Sitka pursuant to this Agreement in the first 36 months after 
the effective date of this Agreement, this Agreement shall, at Sitka's election, 
terminate and expire without further action by Sitka on the forty-fifth (45th

) day 
after Sitka gives notice to TAB by certified mail that TAB has breached or failed 
to comply with one of more of the conditions or requirements of this Agreement, 
unless within said 45-day period, TAB cures the specified default or defaults to 

Sitka's satisfaction, as determined by Sitka in its sole discretion. 

B. Section 3.2 of the Agreement is amended to read as follows (new language 
underline; deleted language stricken): 

3. 	 Water Volumes Contracted by TAB from Sitka. 

3.2 	 Thirty six months after the effective date of this Agreement, the Stages described 
in this subsection start. The quantities of raw water in bulk which is available for 
export by TAB from Sitka under this Agreement are set forth below, and shall 
increase in maximum export volumes available and minimum export 
requirements as follows: 

* * * 
Stage 1: Stage 1 begins 36 months after the effective date of this 
Agreement. Sitka will make available to TAB not less than 1,000 acre­
feet (325.8 MG) of raw water in a 12-month period in Stage 1. To remain 
at Stage 1 for a 12 month-period starting on the Stage Anniversary Date of 
Stage 1, TAB must have taken delivery of and exported from Sitka a 
minimum of 61.4 af (20 MG) of bulk water wi thin the 12-month period 
immediately previous to the most recent Stage Anniversary Date of Stage 
1. If TAB does not meet the requirement set out in the previous sentence 
to remain at Stage I, this Agreement shaJl, at Sitka's election, terminate 
and expire without further action by Sitka on the forty-fifth (45th) day 
after Sitka gives notice to TAB by certified mail that TAB has failed to 
meet such requirement, unless within said 45-day period, TAB cures such 
failure as determined by Sitka in its sole discretion. 
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C. Section 5.2 of the Agreement is amended to read as follows (new language 
underline~ deleted language stricken): 

5. Water Distribution. _1 cit 
* "* ~tT{f:J...s ~ 

5.2 Provided that TAB is in compliance with all t of this agreement Sitka agrees 
to refer all inquiries from third parties for the purc . of bulk water to TAB. TAB shall 
give written notice to Sitka within seven calendar/of any such inquiry, and shall monthly 
from the date of the initial notice give written status reports to Sitka regarding such 
inquiries. If TAB reaches agreement with any third party regarding bulk water sales, 
Sitka shall be given a written notice of such an agreement with three calendar days of the 
agreement. If TAB is unable to come to tenns for sale of bulk water to said third parties 
within 90 days of the referral by Sitka to TAB, Sitka may proceed with direct 
negotiations with said third party without further obligation to TAB. 

Nothing in this Amendment No. 1 supersedes, voids, or modifies the Agreement except as 
provide in this Amendment No.1. All other sections of the Lease that are not modified by this 
Amendment No.4 shall remain in full force and effect. 

o ~ALASKA~Orr)dNG COMPANY 

~~e;;J~~ DATE 3-3 -oq,
Richard Keams, President 

STATE OF OfLj CCf\ ) 
) ss. ACKNOWLEDGMENT 

&n{\ JUDICIAL DISTRICT ) 

THIS CERTIFIES that on this ~ day ofrnadh ,2009, Richard Kearns, known to 
me or who has produced sufficient identification to be the person whose name is subscribed to 
this docwnen4 signed this docwnent, and by signing affinns that he is the President of TRUE 
ALASKA BOTTLING COMPANY, that he has been authorized to execute the foregoing 
document on its behalf, and executes the docwnent eely and voluntarily. 

OFFICIAL SEAL 

TYLER 0 YOUNGER 


_.. .! NOTARY PUBUC.oREGON 

.. :.J COMMISSION NO. 425044 


MV COMMISSION EXPIRE' JANU~RY 16. 2012 
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THE CITY AND~R?UGH OF SITKA 

.~'-"A~ DATE 
Jim Din~y, unicipal Administrator"" 

STATE OF ALASKA ) 
) ss. ACKNOWLEDGMENT 

FIRST JUDICIAL DISTRICT ) 

THIS CERTIFIES that on this ~/ A day of /2/1th e (-;-2009, Jim Dinley signed this 
document, and by signing affirms that he is the MUNICIPAL ADMINISTRATOR of the City 
and Borough of Sitka, Alaska, a municipality organized under the laws of the State of Alaska, 
that he has been authorized to execute the foregoing ocument" and executes the document 
freely and voluntarily..( 

-~- / ~/: 
Notary Public for Alaska 
My Commission Expires:w1 ttl o~ e.. 

A'ITEST~ ~) 

~~c.~ 

---~Cftoll+clee~an Ingman, MMC ~ 

Municipal Clerk 
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AMENDMENT NO.2 TO 

TRUE ALASKA BOTTLING COMPANY PURCHASE AGREEMENT 


FOR RAW WATER IN BULK FOR EXPORT 


WHERE/\.S, the City and Borough of Sitka (hereinafter "Sitka") and True /\!aska 
Bottling Company (TAB") executed the "True AJaska Bottling Company Purchase Agreement 
for Raw \Vater in Bulk for Export" (hereinafter "the Agreement') with an effective date of 
October 1 0,2006; 

WHER _AS. Sitka and TAB agrec.:d to amend the r'\green1c:J:t :L, set out in lhe 
Amendment ~o j To True <.1.1ao:k.a Buttling Company Purchase Al.'rCeme:l: For Raw Water lo 
Bulk For Export ("Amendment No.1"): and 

WHEREAS, Sitka and TAB agree to fUrIher i1mend the Agreement " ; se t out in this 
Amendment No, 2 to Tme Alaska Bottling Company PurchaSe Agreement For Ravv Water In 
Bulk For Expon (""Amendment ?\lo, 2"): and 

WHEREAS, this Agreement to c';tend T;\B 's deadline by onc adc:liolU l year ;: ( Sections 
3,1 and 3.2 is contingent upon TAB agreeing to the following conditions, which were required 
and approved by the CBS Assembly at its Resular Meeting on January 26, 2010: 

1. Revis lng the Agreement, in part , at Sections 2. J, 4. ), (, 10 dnd 14, S e 
below and attached "Amended True Alaska Bottling Company Purchase 
Agreement for Raw Water in Bulk For Export (Incorporating Amendn1L'nl 
No, 2) for casy reference to amel1Jments~ 

2. That Sitka recei ves a non-refundable payment of S; I 00.000 from TAB at 
the time: of the execution of thi s Amendment No.2, to be ap pl ied toward ' 
export water payments owed in the next year, bm if no npon occ urs . it 
shall be retained by Sitka unencumbered: 

], That TAB agrees to pay the outstanding balance of its outstanding lease 
payment o\ved (0 Sitka at the lime of rhe <..:'<eclllion of this /\mendl11cnt 
No.2: and 

4, Th at the Amendment \vill take effect upon receipt of S 1 00,000 and 
outstanding le,[se bal:mce to Sitka, that must be ~\1 I'mitted within one 
month of the Assembl y's motion approving A1Tll'I1C\1' l elll No.2. nOl later 
than February 26, 20 10 

NOW, THERl-FORE, 'itka and TAB, based on TAB agreeing and f"ulfiiii[lg all 
conditions required by the City and Borough of Sitka Assembly ~, ct out above, agree to 
Amendment No.2, which includes amending the Agreement as fo llows, as authorLzed and 
pursuant to Section 20 of the Agreement (nc\\- language underline: deleted ;cmguage stncken): 
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2. Definitions. 

"* >1; :+: 

g) 	 "export" means the transportation by TAB of bulk water to a destination outside the 
City and Boro ugh of Si tka the hydrologic unit of the Blue Lake drainage . 

3. Water Volumes Contracted by TAll from Sitka. 

3.1 Sitka \>,'ill make available to TAB a total of 8.960 acre-feet of raw water for a period of 
48;.6 months after the effective date of this Agreement. At the conclusion of the 48;B-month 
period desc ribed in the previolls sentence. TAB's access to water \vill rel'eli to ~be stages 
ouclined in Subsection 3.2 of this Agreemenr, providing TAB has met the minimum export 
volumes set out in Section 3 (this Section) of tlDs AgreemeJ1t. During the 4S;.6-month period 
immediately after the effective date of this Agreement. TAB must take delive!)' of 3Ild export at 
least SOW million g,Jlons of water. If TAB does not take de livery of and export at least SOW 
million gallons of water from Sitka pursuant to tbis Agreement in the first 48;B months after the 
effective date of this Agreement, tbis Agreement shall, at Sitka's election, terminate and expire 
without further action by Sitka on the to ny-fifth (45 th

) day a ft~r SitLe. gives notice to TAB by 
certified mail that TAB has breacheJ or failed to comply with one of more 01 the condi tions or 
requirem ents of this Agreement. unless within said 45 -day period. TAB cures the specified 
default or defaults to Sitka's satisfaction, as determined by Sitka in its sole discretion . 

3.2 48 :ffi months after the effective date of this Agreement. the Stages described in this 
subsection start. The quantities of raw ",ater ill bulk \vhich is available for export by TAB from 
Sitka under this Agreement are set forth belOlv, and shall increase in maximum export volumes 
available and minimLUTI export requirements as follows: 

Contract 
Increment 

Stages 

Maximum 
Water Delivery 

per 24-Hour 
Period 

Acre-Feet 
Available 
Annuallv 

Minimum Export 
Required to Move 

to Next Stage 

Minimum Export 
Required to 

Remain at Stage Hequired Period 
of Performance 

Stage I 33.6 MG 1,000 af 23 0.2~af 

(75mg) 
I S3.J e+-l af 
ill_aGtFl-e) 

I ::'-month period 

Stage :2 .33.6 MG 2,000 af 3069 af( JOOmg) 22"Q,. 2 +Hc-S af 
(75 -+G mg) 

12-month period 

Stage 3 336 MG ..LOOO af 920.7 af(300 m£!) 306.9 af(IOO mg) 12-rnonrh period 
Stage 4 33.6 MG 10.0003f 3,068.9 af(l b!!) 920.7 af(JOO mg) 12-month period 
Stage 5 33.6 MG ( ) NiA 3,068.9 af (lbg) 12-molllli period 

I 	Anllual acre-feet available alld the rnillilllUl11 amoullt ,) f \valer dva ilabk for (;;xpo n per 12-month periud wiJl be 
etcmlined solely y. ilka at Ihal lime based on aVil ii<,biilty. 
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Stage 1: Stage I begins 48 ;e months "fcd the effective date of this Agreement. Sitka 
will make available to TAB not less than l.000 acre -feet (325.8 \1G) of raw \vater in a 
12-l1lonth period in Stage J. To remain at Stage I for a 12 month-period starting on the 
Stage Anniversary Date of Stage I , Tf..B must have taken delivery of and exponed from 
Sitka a m inimum of 153.4 G+4 af (50;W l'vlG) of bulk vyater \vithin the 12-month period 
immediately previous to the most recent Stage Anniversary Date of Stage J. If TAB does 
not meet the requirement set out in the previous sentence to remain at Stage I , this 
Agreement shall, at Sitka's election. teo11inate and expire vvithout fwther action by Sitka 

on the forty-fifth (45th) day after Sitka giycs notIce to TAB by c~·rt;fied mail that TAB 
has failed to meet such requirement. unless within the saitI 45-day period. TAB cures 
such failure as determined by Sitka in its so le discreti on. 

Staue 2: If TAB takes delivery u f 3.l1U exports a lOlal or at least 2:iO .2 ~ acre -feet (75 
LtG MG) of bulk water in a 12-month period. then the amount o ~ bulk water Sitka \'v ill 
make available for de livery to TAB will be increased to 2,000 acre -feet of water in a 11­
monlh period, provided at that time lhat Sitka still has adequate water quantities available 
and uncommitted. To remain at Stage :2 fo r a 12-month period starting on ,he Stage 
Anniversary Date of Stage 2. TAB musl have taken delivery of and exported from Sitka 
at least 230.2 ~ af (75 -+G MG) within the J2 -month period immediately previous to 

the most recenl Slage Almi\ersary Date of tage 2. If TAB does not meet the 
requirement set out in the :'!'eviolls sc:mence to remain at Stage 2. TAB reverts to Stage . 
and a new Stage Anniversary Date of Stage 1 is created . 

.:t. The Parties' Rights and Obligations Regarding Water Delivered for Export. 

a By this contract, Sitka is emering into an ;,\greemem to se ll raw "Idkr in bulk under water 
rights issued to Sitka by lhe State of Alaskct under water expOlt authorir) cQ ,;tained in Water 
Appropriation Cenificates LAS 19669 and ADL 43826. Sitka's contractual obliga ion to deliver 
water to TAB in the quantities specified in this Agr eme!1l is subject to these limitatio:1s: 

a) Sitka shall retain first right and priorit)' to "Vdler required for ilS municipal drinking 
water supply system and its municipal hydroelectric system, and it may suspend or limit 
raw \-vater delive ries in bulk to TAB t ,) meet th"" f€·a~;onable rc:quirements of its municipal 
dr inking water and hydroelectric systems. including: the planned expansIon of ils 
hvdroelectric system. 

c) Sitk.a may temporarily suspend raw water (k! :veries in bulk. in orde r to perf nl1 

planned and routine maintena.nce on it s murucipal drinking water. hydroelectric and/o r 
water deli very systems, provided that Sitka shall give not less than 60 days prior notice to 
TAB of an y such planned suspensions. 
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5. Water Distribution. 

5.1 Provided that TAB is in compliance \vith all terms of thi s agreement Sitka agrees to not 
sell water for expoli to other entities for a price less lhan the price currently charged to TAB for 
equivalent Blue Lake watcr without offering the same price to TAB. 

5.2 Provided that TA B is in compliance with all terms of this agreement Sitka agrees to refer 
all inquiries from third parties for the purchase of bulk v,ater to TAB. If TAB is unable to come 
to-ter-ms for-sale of-bulk-,-'-vlltBr-tG-sa-id thircl-paffi-e5""'Yithin 90 days of-the--fe-ferral by Sirka to T,'\&, 
Sitka may proceed with direct negotiations with said third part)' wilhou~ funher obligation to 
~ 
5.3 Notwithstanding any other pro\ision of this Agreement, this Section does not apply to 

any purchaser of bull, waler ,<"ho has ffi,ccuted a bull< water purchase agreement v.-it\) Sitlw prior 
to the date of this Agreement including any assignee of such agreement 

6, No Warranty by Sitka of Waler Quality or Fitness for a Particular Purpose. 

6.2 TAB acknowl edges and agrees that Sitka' s planned expansion fu*.~ and routine 
alterations in its hydroelectric operations rna.: produce temporary changes in \vatcr quality due to 
turbidity, and that the occurrence of such cvents shall not alter or affect TAB's contractual 
obligations under this Agreement. 

10. Delivery', Loading, and Transportation of Water in Bulk. 

10. J The partIes agree thal TAB shall be solei) responSIble for the COSlS of acqulsillon, 
construction and ll1stallation of any st r ll"':~Lre. facIiit; Or \ essel which it cktenmnes to be required 
01 CO!1\'el1lent for the loadtng and tranSpOitatlOn of bulk water dell\'eled to It by Sitka, and for 
If1llJatil1g and completing ::;uch acqUISition , constnlclioll and installmion All str uc tures and 
facilities.•"constructioll uJ aiL structurc~ and facLltues. must compl\' \>, itll all Federa l, Slate. and 
local law. inc!udll1!l zoning requirements, and must be reviewed bv SMCIP Board for Its 
recommendation to Assembly, subject to Assembly approval before construction. 

* * * 

10.5 Sitka's point of dclivery of bulk watel' to TAB shall be that physical location \vhere the 
Sitka-owned physical facilities and cquipment, employed in the transportation of ._itka·s bulk 
\'I'ater for deliver) to TAB. temlinates, and which is the location v,'here the remaining phy:;ical 
facilities and equipment employed in the transportat-i-en of such water are f;-J-€--i-l-t ttes--B·wned by 
ot-f!ers. Sitka's flow meter which is used to calculate the quantities of watcr delivered to TAB 
shall be located nCilr the point of deli\ ery. 
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10.6 Sitka shall retain the right to pay for. install , own, and operate a raw water de livery 
pipeline that senes the Sawmill Cove Industrial Park, if Sitka so desires. III such event. Sitka 
may require TAB to use Sitka's l:lcilities and may change tbe point of delivery to the poinl at 
which Sitka's A:e\-\i facilities end. Unless and until Sitka shall deliver such ne\\ facilities TAB 
shall be fully responsible, at its own cost and expense. for arranging and accomplishing transport 
of bulk water from the point of deLivery established by Sitka. 

14. Assignment. 

This Agreement, \vhich is in the nature of J. personal services contract. mJY nol be assigned by 
either party \vithout tbe prior \\Titten consent ofthe other pan;.-_ which shall have full discretion 
to grant or withhold such approval, in its so le and absoltlte discretion except as provided bciow. 

TAB may assign this Agreement on a GE.e time basis 10 Langenberg Research LLC 3590 W. 
Third St, Eugene, Oregon 97 '102 if at the time of assignment, Langenberg Re:;earch LLC can 
demonstrate it is financially capable of performing the requirements of this Agrcemer.t to the 
satisfaction of Sitka. 

Langenberg Research shall lye bound h) all fhe terills and requi Fements of [hi .; .\~Cffi-:-

Langenberg Research shatt-not be authorized to as,; isn this ,\greement to a l1 ~ third party without 
prior written consent of Sitka. 

Sitka may fOlll1 a Port Autllority or similar entity, in the: Cuture and Lbis agreement shall be 
completely transferable to said Port Authority . A trans fer of the agreement to any such entity 
shall not create any restrictions upon TAB to purchase \-vater other than those restrictio ns named 
in this agreement. 
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whos·~ no. e 1S 

TRUE ALASKA ~ COMPANY 

~d~ (tit le) 

ST ATE OF 8Ia5~ 
) ss 

COUNTY OF tUA )
---'----~-'-----

THIS CERTIFIES thal on this -.ll day ofJanu.ary', 2010, {(i nLe- J (( 
known to me or who has produced sufficient identifico.tion to he the person 
subscribed to this document, signed this document and by signing affinns that he is rf.c: 
President of TRUE ALASKA BOTTLING COMPANY, that he has been authorized to 

NOTARY PUBUC 
SARA L. PETERSON 

THE CITY AND BOROUGH OF SITK.\. 

J~~~"~~,atmMy Comml8lll)n EaoIIeS 4 j 5 -dOli 

STATE OF ALASKA 
) 5S. 

FIRST JUDICIAL DISTRICT ) 

THIS CERTIFIES that on this 1-1- day of (j)I}Ua.r;f, 2010, .Jim Dinley signed this 
document, and by signing affirms that he is the MUN ICIPAL ADI\UNISTRATOR of the City 
and Borough of Sitka, Alaska. a municipality organized under the laws of the State of Alaska, 
that he has been authorized to execute the fore~gOi2 docwnent, and executes the documenl freely 
and vol wltarily. f . /)t---f-T':; 

a LL'tLwti$11I 
Notary Public for Alaska 
My Commission Expires:!:Ct!;-CtD U 

STATE OF ALASKAATTEST: 
NOTARY PUBLIC 

SARA L. PETERSON 
Colleen Ingman, MMC "' Comm~Eapl," Y·fS~aoll 
Municipal Clerk 
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AlVIENDED 

TRUE ALASKA BOTTLING COMPANY 


PURCHASE AGREEMENT 

FOR RA\V WATER 


IN BULK FOR EXPORT 

(Incorporating Amendment No.2) 

BETWEE~~ 
C ity and Borough of SiLb 

100 Lincoln Street 

S itka , Alaska 99835 

AND 
True Alaska Bottling Company 
4500 Sawmill Creek Road 
Sitka, Alaska 99835 

1. Term and Documents Comprising this Agreement. 

1.1 The initial term of this Agreement sha ll begin on the effective date and shall end a t J 1 :59 
p.rn. Alaska Standard Time on December 3J. 2026. Tbe City and Borough elf S itks (hereinafter 
referred to as ;'Sitka" in this Agreement) hereby grants to True Alaska Bottling Company 
(hereinsfter referred to a "TAB" in th is Agreement) , on the term s and condiTions set forth 
herein. the right to purchase raw vvater in bulk for export. to be delive red to it by Sitka from the 
Blue Lake rese rvoi r, a \vater source \vithin itka. 

1.2 At the conclusion of the initial term of this Agreement, each of tlnec additional terms of 
five (5) years each for extensi on of thi ., Agreement may be exercised upon the c nsent of both 
parties, TAB muslnotify Sitka in writing no later than four (4) months before the end of the 
ini tial Agreement peri od of its desi re to add an additional fin year term . and shall thereafte r 
not ify Sitka no later than four (4) months prior to the exniration of t;ach exerci sed ad itional tem1 
of its desire to exercise the next fiv e yea:' time period If TAB does not limely notify Sitka in 
writing, the Agreement will tenninat at the expiration of the then-current contract tenn. Sitka's 
bulk raw warer price is subject to re-negotiation before tbe commencement of each additional 
term, If said price is not agreed lO, tile Agreement will terminate at the expirat ion of [he then­
ClUTent contract term. Either part)' may decide to not implement any additiona l term [or any 
reaso r, :" it s sole discretion. 

1.3 The Agreement shall consist o j' the 21 sections in rhis Agre ment plus Appendi x .'\ (a 
map) and Appendix B (the "Prospective Purchaser Agreement Between the State of Alaska and 
the City-Borough of Sitka for the Fo rmer Alaska Pull1 Corporation Pulp Mill Property" dated 
April 28 , 1999, including all attachments, \\hi c l ~ specifica lly includes "tv[emorandum o f 
Understanding between the ~ tate of Al as ka and {he City and Borough of , itka [:1Management 
Plan for Sa'.\iTli ll Co ve Property (Fonner APC Property).-') 
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2. Defin itions. 


In this Agreement, the fol lowing terms shall have the deflllitions stated 


a) ;·acre-foot"· or "af' means 325,85 1 U.S . gailoDs. 


b) "anl1ually" means 12 consecuti\c; :i1onths. 


c) "beneficial use" means the appli u !lJ on O[WiL:.::-, purchased by L \B for expc rl or for 
llse at the point of delivery, to a useful purpose. including domestic. commerc iaL 
agricu lturaL wildlife. and recreational uses. 

d) "8G " or "bg" means bill ions of gallons. 

e) "bulk water" means raw water or potable water sold by Sitka to TAB under his 
Agreement. and delivered by S:lka to TAB in (he measured quant ities specified in this 
Agreement. 

f) "deliver" or" to deliver" or "deli'ered" means the act by Sitka of making a specific 
quantity of water a 'ailablc to TAB <It the poi.nt of deli very. 

g) "export" means the transportation by TAB of bulk water to destination outs ide the 
Cit\' and BoroUL'.h of Sitka (he hydrologic unit 1:1 [ the Blue Lake dFd ir:a.;e. 

h) gallon" menns one US gallon or 3.785 liters. 


i) "MG" or ";'; l i:{' means milli ons of galh:,s. 


j) "MGD" means millions of gal l OilS per consecutivc 24-bour period 

k) "per day" means calcndm day starli ng aI midnight. 

I) "per week" means during a period of seven (7) cOllsecut ive days. 

m) "per ycnr" means during a peliod of 12 consecutive months . 

n) "point of delivery" ll1eans that physical location \. bc:re the lega: possessJOn, 
ownership. and ri sk associated with the bulk \ aler v,hich is the subject of this 
Agreement transfers from Sitka to TAB, as speciried in this Agxeement. 

0) "ni\\' water" means ullt rt:Clled wakr ueli\'ered by Sitka from Blue Lake via the Dlue 
Lake penstock, a conduit which tr~lt1sports water ii'o m Blue Lake to the Blue Lake 
Powerbouse as shown on Exhibit A. 

p) "rule curve" me:ms the reLnionship bct\c~ n the dc\Jtion ur the \ \ (1 ', <::1 surface of Blue 
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Lake and the volume of water contained in Blue Lake. as it pertains LO the reservation of 
water for fish, 'vvildlife, and habitat protection. 

q) "Stage" means a time period in thi s Agreement that sums 12 months after the 
effective date of this Agreement: a Stage is composed of one or more J2-month periods, 
with each 12-month period starting on the anniversary of the day the Stage begin~ . 

r) "Stage Anniversary Date" means the day starting a 12-montb period in a Stage. 

5) "ton" means one US shorr ton or 2.000 puunds. 

t) . water righLs" meaDS those righls LO the beneficial use of water v, hich ale held by Si tka 
under certificates of appropriation issued b)' the Stale of Alaska pursuant to Alaska bw. 

3. Water Volumes Contracted by TAB from Sitka. 

J 1 Sitka will make available to TAB a total of 8,960 acre-feet of raw waler for a periud of 
~ 48 months after the ef Cective date of this Agreement. At the cOllc lusion or the 48 ;e-rnonth 
period described in tbe previous semence. T.~B' s access to 'xarer will re\'en to the stages 
outlined in Subsection 3.2 of this Agreement, providing TAB has met the minimum cxpott 
volum set out in Section 3 (this Section) of [his Agreement. During the 4R ~-month pcr10d 
immediately after tbe effective date of this Agreement TAB must take delivery of Cl.nd expon at 
least 50 ~ million gallons of water. If TAB does not take delivery of and export at leas t 50 ~ 
million gaJlons of water from Sitka pmsuant to this Agreement in tl1e first 48 Mi months after the 
effect ive date of this Agreement, this Agreement shall, at Sitka's election, tem1inate and expire 
\vithout furt her action by Sitka on the fnrty-tifth (4yh) day after Sitk<l gives notice [0 TAB by 
certified mail that TAB has breached or ;Qiled to comply with one of more 01 tbe conditions or 
requirements of this Agreement. unless within said 4.5-day period. TAB cures the speeifieJ 
default or defau lts to Sitka's sa tisfaclion. as delermined by SilkJ in it ::; solc.: discretion. 

3.2 48 ;;.e months after the effective daLe of tll s Agrecl11cll1, the Stages described in this 
subsection start. The quantities of raw water in bulk which is available for c:<port by TAB from 
Sitka under this Agreement are set forth belo\y, and shall increase in maximum export olumes 
available and minimum expon requirements as follow's 

Contract 
Increment 

Stages 

Maximum 
'N8ter Delivery 

per 24-Hour 
Period 

Ac.re-Feet 
Available 
Annuall\-' 

Minimum Export 
Required to Move 

to Next S(ag~ 

Minimum Export 
Required to 

Ren18in at St<lge Req uired Period 
of Performance 

Stage I 33.6 JvlG I 
I 

1,000 nf 23 0 . 2 1-~ af 
(7501l.!) 

153. 4 &1-,4 a1' \50 
~m t!) 

12·month period 

Stage 2 33.6 MG 2,000 af 306.9 af ( 1 OOmg) 23u.2 .LP--,8 af (7 5 
4G--mcr ) 

t2-m onth period 

Stan,: .3 3:;6 \!G 4. 000 af 920.7 af(300m !2) 306.9 af ( lO Om!:!1 t2-111 onrh period 
Stage -l 33.6 MG 10,000 at" 3068.9 af ( I bg) 920. 7 af n OOma} l2-moOl h period 
S[fHte 5 33 .6 !\1G ( ) N/ A 3.06R.9 af ( lb£) 12-momh perioc! 

\ Annual acre- feet availabk and the millimllill amOUrll Ohlalcr al'di lablc lor ~ A pon per 12·mol1th period "i ll b<.: 
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StaQe 1: Stage 1 begins 48 ;e months after the effectI ve date of (his Agreement. Silka 
will make available to TAB not less than 1,000 acre-feet (325.8 .'vlG) of ray\' \vater in a 
12-month period in Stage 1. To remain at Stage I for a 12 month-period ~ [,1fting on tbe 
Stage Anniversary Date of Stage 1. TAB must have taken delivery of and exported from 
Sitka a minimum of 153.4 €H-4 af (502*) MG) of bulk water within the l2-r.lonth period 
immediately previous to the most recent Stage Anniversary Date of Stage 1. If TAB does 
not meet the requirement set out in the previous sentence to remain at Stage 1, (his 
Agreement shall , at Sitka' s election, terminate and expire without further action by Sitka 
on the fOliy-fifth (45th) day after Sitka gi\'es notice to TAB by cenified mail that TAB 
has failed to meet such requirement , unless ""ithin the sata 4S-day period. TAB cures 
such failure as determined by Sitka in its sa le dL cretion. 

Stal!e 2: IfTA8 takes delivery of and exports a lolal of at least _302 lJ::::.g (j ere-feet (]i 
4G MG ) of bulk \vater in a 12-month period, U1en the amOlU1t of bulk water Sitka \vilJ 
make available fa r delivery to TAB will be increased to 2,000 acre-feet of \vater in a 12­
month period, provided at that time that Sitka still has adequate water quantities available 
and uncommiueJ . To remain at ~ tage 2 fo r a 12-month period s!at1ing on the Stage 
Anniversary Date of Stage 2, TAB mList have taken de li very of and export d ti'om Sitka 
at least 23 0.2 ~ af (75 4G MG) within the 12-l110nth period immcJiate ly previoLls to 
the most recent Stage Almiversary Date of Stage 2. If TAB does not meet the 
requirement ,;It out in the previous sentence to remain at Stlge 2. TAB reverts to Stage 1 
and a nev" Stage Anniversary Dale of Stage 1 is created. 

Stage 3: 11 1.\8 takes del i very 0 f and e\:pons a total of at least:; 06.9 acre-feet (l 00 J\t1 G) 
of bulk water per 12-monlh period, then the amollnt of water Sitka will make available 
for delivery to TAB will be increased to 4,000 acre-feet per yeaI', provided at that time 
that Sitka still has adequate water quantities available and uncomrniued. To remai n al 
Stage 3 for a l2-month period starting on the Stage AlU1iversary Date of Stage 3, TAB 
must have taken delivery of and exported from Sitka at least 306.9 af ( I 00 MG) within 
the l ~-l11onth period immediate ly previolls ' () the most reeem Stag", Anniversary Date of 
Stage 3. 1f TAB does not meet the requirement set out in rhe previous senter e to 
remain at Stage 3, TAB reverts to Stage 2 and a new Stage Anni versary Date of tage 2 
is created. 

Stage 4: 1fT. B takes delivery or and exports a total of at least 920 .7 acre-feet (300 MG) 
per 12-month period, then the amOlU1t of \vater Sitka 'vvil l mi.l~; <': availab le for delivery to 
TAB will be increased to 10,000 acre-teet per l2-month period, provided at that time that 
Sitka still has adequate wate r quantit ies available and uncommitted . To remain at ':)tage 4 
for a 12-month period starting on the Stage An:~ i \ ersary Date of Stage 4. TA8 mu st have 
taken delivery of and exported from Sitka at lco st 920 .7 a1' (300 \1G) within the 12-month 
period immediately pJ'l~vj OLl '. to tbe most recent Stage Anniversary Date oL' Stage 4. If 
TAB does not meet the requirement set out in the previous sentence to remain at Stage 4, 
TA8 reverts to Stage 3 and a new Stage Anniversary Dare of Stage 3 is created. 

(k le ml ined so le ly iJ) S itka allh at tinle ba ~ed o n ava ilabi ]l(v. 
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tage 5: If TAB takes delivtry of and exports a total of 3,068,9 acre feet (1 bi llion 
gallons) of water per 12-month period, then TAB may request from Sitka additional bulk 
water of which the amount will be detenuined by Sitka at its sale discretion at that time, 
provided thai Sitka still has adequate ,vater quantities available and uncommitted To 
rem2jn at Stage 5 for a 12-month period stm1ing on the Stage Anniversary Date of Stage 
S, 1\.B must have taken delivery of and exponed from Sitka at lenst 3,06R,9 af (1 BG) 
\vithin the 12-month period immediately previous to the most recenl Stage Anni,'ersary 
Date of Stage 5, If TAB does not meet the requirement set out in the previous scntence: 
to remain at Stage 5. TAB reverts to Stage 4 and a new Stage Anniversary Date of Stage 
4 is creaTed. 

3.3 If TAB faib to take delivery of anu export the required minimum quantities pecified in 
Stages 2 through:) within the tirnc periods specified in those SLages as set out in Subsection 3.2, 
the respective obligations of Sitka to make water dvailable and of TAB to uke delivery of and 
accept and export shall be reduced to the next lower Stage for the next 12-mol1tl1 period. If TAB 
meelS the minimum perfonuance requirement of that lower Stage wi thil1 the time period 
specified, then the next higher Stage shall again become applicable to Sitka's and TAB's 
respective obligmions durillg the neXl 12-month period. The date upon which Sitka moves TAB 
either up or dOVl.'TI from stage to stage will start the 12-month time period anew al1d creat a new 
Stage Almiversary Date, provided at that time that Sitka still has adequate water quanti ties 
available and uncommitted for expon. 

3.4 Notwithstanding any other provision of this Agreement, if \vater delivered by Sitka to 
TAB and expcllted by TAB falls below 20 milliml gallons during any period of 12 consecutive 
momhs, this Agreement shall. at Sitka's election, terminate and expire witbout further ac tion by 
Sitka on the iorty-fifth (45th) dr!y after Sitka gives notice (0 TAB by certified mail that T ,\B has 
breached or failed to comply wilh one or more of the conditions O~ requirements of this 
Agreement. unless vvithin the 45-day period, TAB cures the specified default or defaul ts to 
Sitka'S sati sfaction, as determined by Sitka in its sole discretion. 

3.5 During tbe first year after tbe effective date of th is Agreement dnd Juring periods of any 
Stage under this Agreement, TAB may take delivery of raw wate r at a rate no greater than 33 .6 
MGD. 

4. The Parties' Rights and Obligations Regarding Water Delivered for Export, 

a. By thi s contract. Sitka i, entering inlO an Agreement to sell raw water In bulk under water 
rights issued to Si tka by Lhe Sta~ (; of A18.ska under \Vater expcn author ity contained in \\'ater 
Appropriation Certificates LAS 19669 and ADL 43826. Sitka's contractual obligation to del iver 
water to TAB in the quanti ties speci fled in this Agreement is subject to these limitations: 

a) Sitka shall rela in first right and priority to water required for its municipal drinking 
water supply system and Its muniCipal bydro I ctric yst 111, and it may suspend or limit 
raw water deliveries in bulk to TAD to meet the ~ requirements of its municipal 
drinking waler and hydroelectric systems, including the planned expanSlOn of its 
lwdroelectric svstem. 
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b) Sitka will abide by the 1992 Blue Lake Watershed Control Plan as approved by the 
U.S. Environmental Protection Agency and described in City and Borough of Sitka 
Ordinance No. 92-1091. 

c) Sitka may temporarily suspend raw wale: deliveries in bulk in order to pcrfom1 
planned and routine maintenance on its municipal drinking \-vater, hydroelectric andior 
v/ater delivery systems, provided that Sitka shall give not less than 60 days prior notice to 

TAB of any such planned suspensions . 

d) Sitka shall be rcli l::\"cd of its obligation to deliver raw \-vater in bulk to TAB in the 
event of an interruption in water supply due to Force Majeure , or due to unforc~. ccn 
circums t.ances thaI require r p a i.rs to or reconstruction of the municipal drinkillg water, 
hydroelectric systems, water delivery system. or other of Sitka's facilities, to the extent 
that the availability of rav., water in bulk for delivery to TAB under this Agreement is 
adversely affected, and for so lo ng as is required to effect such repairs or reconstruction, 
for such time as is necessary to addres~:: such circumstances. 

e) The volumes of Sitka's raw \\ater deliveries in bulk to TAB for export are subject to 
Sitka' s compliance with all conditions contained in Water Appropria ion Certificates 
ADL 43826, LAS 19669, and LAS 20526, including cornpliance with the rule curve and 
the suppOJ1 of spav,'Tling, incubation, and rearing of certain species of fish in Sawmill 
Creek and Blue Lake. Interpretation of applicable requirements and the means used to 
achieve compliance with such requirements shall be in Sitka's sole discretion. 

f) In the event Sitka is relieved of its obligaTion to make agreed quantities of wate r 
available to TAB for reasons no ted in this paragraph or due to Force h1ajeure, then 
TAB's obligation to take delivery of and to export water shall be reduced to the volumes 
actually delivered by Sith.a during that period of time and the time for TAB's 
performance shall be extended for the same period of time Sitka has been so rel.ieved of 
its obligation. 

4.2 TAB agrees and warrants that the raw water in bulk d li vered by Sitka to it fo r expol1 shall 
be put to one or more benet1cial uses by it or by its water purchasers. 

5. Water Distribution. 

5.1 Proyided that TAB is in compliance witb all terms of this agreement Sitka agrees to not 
sell water for export to other entities for a price Jess than the price currently charged to TAB for 
equivalent Blue Lake v:ater without offering the same price to TAB . 

S.2 Provided that T.\B is in cOmprli:tt1CC with all terms of this agreem ent SitIca agrees to refer 
all inquiries from third parties fer the Ptl-f-€·J:tase of bulk water to L\B. If TA B-i-s-unable to come 
to tenns for sale of bulk water to said third panies within 90 days of the referral by Sitka to TAR 
Sitka may proceed \\oith direct nego tiations with said thir4-pa l1y without further obligation to 
+A-B-, 
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5.3 Notwithstanding any other provi::;ion of this Agreement, this Section does not apply to 
any purchaser of bulle \vater who has c),ec uted a bulk waler purcl:ase agreement 'Nith Sitka prior 
to the date of this Agreem~cludil1g any assignee of such agreement. 

6. No Warrant)' by Sitka of Water Quality or Fitness for a Particular Purpose. 

6.1 Sitka does not warrant the quality or fitness for a particular purposc of an y water 
contracted by it for deliv ry. andior actually delivered. to TAB ul1der thi s Agreement. TAB 
acknowledges and agrees that before entering into this Agreement, it has examined Sitka··s water 
source. Sitka·s methods of di \lers ion . and Sitka·s means of delivery to L 'l.D of the quantities of 
wa ter which are contracted under this Agreement. and that it has [(Jun ail such ikms adequate 
and satisfactory fo r T.~B· s purposes. 

6.2 TA8 acknowledges and agrees Lhat Si Lka · ~ planned expan~i o n necessary and rOtlti ne 
alterations in its hydroelectric operations msy produce temporary changes in wat 1" qual ity due (0 

tLu'bidity, and that the occurrence of such events hall not uhcr or affect TAB ·s contractual 
obligations under this Agreement. 

6.3 TAB ac knowlc g s and agree ~, th;11 the quality 0' wate[ co nt racted by Si L.l to be 
delivered in bulk to it for exporl may vary due LO natural evenLS over wh ich Sitka has no control, 
which include, without limitati on. rainfalL droughl. snowfall, avalanches and landsli J.<:s, and thaL 
the occurrence of such events shal l not ~.l: er or a 'fect TAB' s conrractual obl igations under thi s 
Agreement, except that the quantity of water TAB is obligated to take del i\'ery of and LO exr orL 
shall be reduced to the quantity Sitka call and does make available for deliHTY (0 TAB. as a 
consequence of an occurrence of any of suc h narural events. 

6 .4 TAB sha· 1 be so lely responsible and li able fo r the quality and use rulness for any 
particular purpose of ail W3ler exported by. Lransported by. u ed by, or sold by. or dc::: !ivered by 
TAB. 

7. Purchase Price For Bulk \Vater. 

7.1 TAB will purchase bulk \.\·ater [or expOrL from Sitka uIld~r thi s AgreemenL based upon 
Lhe following prices: Ra\',· water delivered in bulk to TAB for export shall be price at U.S. 
SO .OI (one cent) per gall oIl. The purcl1ase price includes Sitka cargo wharfage charges for bulk 
w ter d 1 ivered to TAB 's vcssc l. 

7.2 Ra\\ water delivered by Sitka to T,\ 1.-) [or vessel \'.a:>h-dowil. \\.ashout and any (ltk:r 110 n­
export appl ication shall be priced aL US $0 .005 (one-half of a cent) per gallon . Such quanti ties 
shall be separately metered, and shall not be included in the total CJuantities of ra\v \<·.rer 
delivered to TAB for export. 

7.3 Beginning July 1.20 16 and every calendar year tl reafter. the prices barged by SiLka for 
\-vater delivered to TAB under thi.s Agre ' ment will be dj l1 stcd hased on the "All 1 ems" figure 
lor Seattle, \ ashington 3S publ ished in [he: "Consumer Price Index fo t' All Urhan Cunsumers" 
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(CPI) published the most immediately before January 1 of the calendar year for which prices are 
being calculated. Notyvithstanding the previous sentence, in no e\'ent will the CPI adjustment 
described in the previous sentence exceed + 3.0% nor the adjustment be made if the result of 
such adjustment would be a decrease in any price charged under this Agreement. 

7.4 TAB shall pay Sitka for all vO.l!mes of water delivered to TAB as actually measured by 
flow meters owned, operated, and documemed by Sitka at or near the point of delivery. TAB 
shall pay for each quantity of water loaded no later than fifteen (j 5) days after the presentation of 
an invoice by Sitka to TAB for such water. Failure by TAB to make til1lely payn;cnt shall be 
cause for Sitka to suspend water delivery to T:\B. 

8. Conditions for Maintaining TAB's Purchase Right and Obligation; Termination. 

8.1 Notwithstanding any other provision of this Agreement, this Agreemel1t shall. at Sitka's 
election, terminate and xpire without funher acti on by Sitka on the torty-fi ftJl (45th) day after 
Sitka gives notice to TAB by certified mail ,hat TAB has breached or fai led to comply with one 
or more of the conditions or requirements of this AgreemenL u111ess \vithin said 45-day period, 
TAB cures the specifIed default or defaults lD Sitka's satisfaction, as de te rmined by Sitka in its 
sole discretion. 

8.2 Upon termination, all legal rights and obligations as between Sitka and 1 \B und..:r this 
Agreement shall cease, except that TAB's obligations to Sitka under SCG'lOll:, 13. 14, 15, 16, :md 
17 of this Agreement sha 11 survi ve temlinati on. 

9. Sitka's Permitting Actions. 

Sitka agrees 'eJ take any and all actiol1s which it determines, il1 the e:\.erci ~~ of its so le discretion, 
to be reasonable, necessary, and economically feasible to maintain in good standing any permit, 
license, cer1ificate, allocation, appropriation or other authorization wh ich may authorize Sitka to 
fulfill its obligations under this Agreement. 

10. Delivery, Loading, and Transportation of Water in Bulk. 

10.] The parties agree thal TAB shall be solely responsible fo r the COSlS of aCl[uisilioll . 
/1 construction and installatiol1 of any strLlcture, i'acility or vessel \:\'b ic11 it determines to be required4 \ I \) or com -:,lient for the toadil1g ,.md tral1sportatlon of bulk wak', delrveled to Jt by Sltka, and for r 

-~d-<1 initiatlllg ,md completing such acqui jtiol1. co n truction and installati on .,;,ll structures ani 
l~facilities, l"eFiol1structlon of all structures and faci lities, must comply \\-ith all Federal. Stat _ and 
~\ 0 local law. including zoning requirements. and must be reviewed bv S.:vlCIP Board for its 

\- recommendation to Assemblv. sub ject to Asscmblv approval before constructi on. 

iO.2 TAB shall pay such port vessel docka!?,e fees eSUl blished by Sit ka. Sitka does not warrant 
the quality or fitness tor a particular purpose of allYdock or wharf at such \vaterfrol1l . an d TAB 
must determine elk feasibility of any pal1icular li se before engaging in such use. 
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10.3 TAB shall be solely responsible for tfle transponarion of al l v.. ater deli \'ered [0 it by Sirk.a 
for export. 

lOA No later than 30 days before the first delivery of water lakes place u: lder this Agrcemc''1L 

TAB will designate in a writing to Sitka's f\1unicipal Administrator a local representative as 
TAB's continuing personal contact wi th Sitka and its subordinate depm1ments, ag 'r!cies and 
authorities. . 

10.5 Sitka's point of deli\ery of bulk water to TAB shall be that hysical location wh(': rc tlle 
Sitka-owned physical facilities and equipment, employed in the transportation f Sitka's bulk 
\\ater for de livery to TAB, terminates~ and "" 'hich is the location where the remaip.ing phY'-,ical 
facilities and equipment employed in the transportation of such water are facilities owned----Bt 
e:tfte.Fs. Sitka's now meter which is used to calculate tbe quantities of water delivered to TAB 
shall be located near the point of delil'ery. 

10.6 Sitka shall retain the right to pay for. install, i.:l\\~L and operate a raw \\ :li,cr delivery 
pipeline that selyeS the Sa\vmilJ Cove Industrial Park. if Sitka so desires. In such event, Sitka 
may require TAB to use Sitka's facilities and may change the point of delivery to the point at 
which Sitka's R€-W facJlities end. Un less and until itka shall deliver such new facilities TAB 
shall be fully responsible, at its OV,'D cost and expense. Cor ananging and accomplishing transport 
of bulk water from the point of deli\ ~ry '_tab lished by Sitka. 

11. Ballast Water and Wash Water Discharges. 

ll.l TAB shall comply with all provisions of law applicable to its obliga tions under Lhis 
Agreement. TAB shall comply with all applicable international, federal, state, and local 
requirements regarding the discharge of allY ballast water (including bilge water) or any wastes 
at all times and as to all vessels traveling to and from Silver Bay and/or Sawmill Cove for the 
purpose or receiving any Vyater to be delivered to T .~,B by Sitka under this Agreemem. Such 
requirements described in thi s cetion incl LIde but are not limited to those in SeCTion IV of the 
Sawmill Cove Management Plan, which is included in Appendix B. 

11 .2 TAB shall comply \\·ith all applicable federal, state and local requirements regarding the 
llse and disposal of any raw or treated water delivered to TAB by Sitka for tile purpo s s of vessel 
\vash-down or washo ut, or any other non-export application. 

12. Water Loading Plan Requirements. 

12 .1 Before TAB loads any bulk water de livered to it by SitLa. TAB shall su bmit to Si tka a 
written Water Load ing Pl an . r is Plan shall be d ·~emed approved by Sitka un l ~ss I:O jllte r than 
seven days after the submission the Municipal Administrator of Sitka in his or her sole discretion 
rejects-or requires TAB to resubmit-any porti on of the Plan in a ""Titing to TAB that St :JL~S the 
deficiency. Sitka shall deli ver no bu lk wale r to TAB and TAB sha ll not load any bulk water 
delivered to it by Sitka as long as any pOliion of the Plan has been rejected and not deemed 
approved after re-submi [tal. TAB shall submit a separate Water Load ing Plan '1', le::bt ten (j 0) 
days before each loading of bulk water undc-r this Agreement. 
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12, 2 The \Vater Loading Plans required by this seetiv;] shall address emirorunenwl and 
logistical considerations related to the loadi ng of water. The issues and items to be addressed in 
each WaIeT Loading Plan shall include. without limitation. each of the following: 

a) detai ls concerning any vessel to be used Jy TAB in the loading or transport of bulk 
water; 

b) step3 to be taken to insure the: safety of persons invoh cd in the loading of bulk ,,';:lter: 

c) steps to be laken to insurc safety of the public bdore, during, and after loading of 
wateT; 

d) steps to be taken to address the effects of l\ind and tidal cond iti ons on the loading: 

e) steps to be taken concem ing moo rage and access to vessels dw-i ng loadi ng; 

f) SkpS to assure communicalion before. during, and after loading bet\\(x n those loading 
and Sitka representatives: 

g) details about the prec ise I cation and proposed llse of any structure, Idcility, pipe, 
pipeline, or other infrastructllre to be used in lhe loading of water and details of how TAB 
intends to address the risks associated with a catastrophic event arisi ng from TAB' s 
loading activities or TAB's failL1l'e to adhere to the proposed Water Load i.ng Plan; 

h) sleps to be take n to avoid conflicts wi th other vessel traffic and industri a l park users ; 

i) details a ll proposed handling of any ballast water in any ves.-.:: l to be llstd in the 
load ing 0 f \-\'ater; 

j ) details 011 proposed handling of (11) res idual and/or \-vClsh Ivater, or other materials in 
the tanks of any vessel to be used in the load ing: 

k) the days and the periods oi' time within each day that water is proposed to be loaded; 
and 

I) details on consistene, be tl\'eel1 the proposed Water Load ing Plan and A,ppendix B. 
which includes the "Prospecti ve Purchaser Agreement Between the la te o f Alaska and 
the City-Borough of Sitka fo r the Former Alasb Pulp Corporation Pul p Ivl ill Property' 
dated Apri l 28, 1999, includi ng all allachments, which specific al ly includes 
"tvkmorandum of Understanding b rween the -tate of Alaska and the City and Borough 
of Sitka [:1 Management Plan for Sawmill Cove Propel1y (Former /\PC Propetty)." Such 
detai ls Oil sueh consistency mLlst include any and all specific steps to be taken to avoid 
anchoring in prohibited areas and disturbance of tbe sea DotLom in the "No Di s urbance" 
zone dc:.scrihed in the !<:lst-refere nced document. 
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12.3 TAB shall comply 'vvith all pro'vlsions of each Water Loading Plan :1 fter all of such 
provisions have been deemed approved either upon submittal or re-subminal under Subsection 
12.1 above. as to the water loading operation for which the Water Loading Plan \\as submined. 

12.4 Approval by Sitka of any \\'ater Loading Plan shall not bc deemed to have imposed upon 
Sitka the status of guarantor of the feasibility, propriety. or safety of any aspect of an approved 
Water Loading Plan, nor shall such approval be deemed to have created or conferred benefits on 
any third party. 

13. Indemnification of Sitka. 

Notwithstanding an> thing to the comrary in this Agreement, TAB shall defend. indemnify, and 
hold Sitka ham11ess from any claim, demand, action. or proceeding of a11\ Lind or nature. based 
upon. arising out of or related to: 

a. any defect or f1aw in thc quality of water supplied under this agrCCl11cnr: 

b. any delays on the part of . itka in tile delivery of water unde:' this agreement as the 
result of the mechanic al or physical breakdO\\l1 of equipment or fad :ries owned or 
operated by the Sitka; 

c. claims arising from the transportation or shipment of \\ater after such water hac left 
Sitka's v.:ater delivery system and as such has passed the point of deli very: 

d. injuries to employees of TAB or any of its contractors: 

e. damages resulting from cL:cidents involving mooring, unmooring, navigation of 
vessels, or cargo loading operations. including but not limited to claims for personal 
injury. property damage, and puJution. 

TAB shall al all Limes during Lhis Agreement maintain insurance polic ies providing umbrella 
coverage against matters including but not limited to those discussed in Lhis agreement in an 
amount not less than u S. $5.000,000, with the City and Borough of Sitka named as an 
additional insured, and \vitb a wai\er of subrogation against Sitks. TAB shall be responsible for 
ensuring that each of its contractors complies with this term. TAB shed! deliver reasonable 
evidence of TAB's compliance with this renn to : itka. T:'\B shall assure thLlt Llny COnLmctnr for 
TAB wbo is to per1cln11 any task or work within the tenitorial juri sdiction of Sitka has insu rance 
appropriate to any task to be performed by that t ontrLlctor. and TAB shal l be respnnsi blc for 
deliveling reasonable evidence of sllch insuran 'e to SitkLl. 

TAB will ensure that its CL1S lo l11crs take full respons ibility for wLlter prcd,.Ll quality that they 
receive subsequent [0 TAB's on-site Quality Control laboratory tests. TAU's Qu~:.lity control 
stLlff,hall securely store 8. reasonable quan tity r wme r s2mpled 'i'om each bulk waler 'shipment 
for 24 monLhs [or re-analysis, if requi red. 
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1.:1. Assignment. 

This Ag:'eement, which is in the nature of a personal sen'ices comrac\, ;:~a: not be assigned b} 
either party without the prior written consent of the other jJaJ1y, which sha ll have fu ll discretion 
to grant or withhold such approval. in it sole and 3bsolute discretie,", except as prov ided below. 

TAB may assign this Agreement 0-11:-8-€I'l:€--lime basis to Langenberg ?&;-ear-ffi LLC 3590 W. 
Third St. Eugene, Oregon 97102 if. 2.t the time of assignment, Langenberg Research LLC can 
demonstrate it is financially capable of performin~the req'..lircments of this Agreement to the 
sattsfaetion of Sitka. 

Langenberg Research shall be boulld by all rhe terms and requirements of this . \greemelE. 

Langenberg Research shall not be authorized to ass ign this Agreement to cuty third party withem 
prior written consent of Sitka. 

Sitka may form a Pon Authority or similar entity , in the futur and this agre~mem shall be 
completely transferable lo said Pon Authority. A transfer of the agreement to allY such nlity 
shall not create any restrictions upon TAB to purchase \/·;aler other than those restricti ons named 
in thi s agreeme nt. 

i5. Waiver and Integration. 

This Agreemerlt in tegratc:s the entire Agreem !1( between the parties regarding Lhe salt: and 
purchase of \vater in bulk. This Agreement supersedes all previous agreements, disCLlssions. amI 
negoti ations, whether 'written or omi. t ach pany specifi cailly acknovvledges and represents that it 
has had ample opporLunity to consult \\i th legal counsel rc ;arding this Agreement, and that any 
rule tbat an agreement should be construed against its rafter shall not apply to thi s /\ greement. 

16. Force Majeure. 

Neither pany shall be in breach of this Agreement as the result of any f3ilure or delay in 
performing 3ny of the obligation s in this Agreement if such failw-e t perform or deJay in 
perfonning is directly and prox imately caused by stonn, floo d, avalanche. land lidt:. earthquake. 
tsw1ami, act of the public enemy. war, rebellion, insllrrection, sabotage. cpidemic, quaranline 
res triction. or act of God. SitKa shall not be in breac h f this Agreement 85 the re sult of any 
fa il w-e or deJ ay in performing any of its obligations in this Agreement if such fai lme to perform 
or delay in perform ing is di rectl y and proximatel y caused by an y order of an~ ' United STates court 
of competent jurisdicti on, or by any act , rule . regulation, order or directi ve of any superior 
governmental. unit or any agency thereof. or by any tcrminat ion. l1loditl cation, suspens ion, or 
revocarion of any permit, license . allocation, approprial ion. or c ni f lcate held by Sitka. In the 
event Sitb or TAG is relieved of an obli g:ll ion under this A!2reement due to F lrce l'v1ajeure, time 
frames under this Agn:ement shall be adj usl d () ccordingly . Tbe P311Y as, en in", fo rce Majeure 
event must demonstrate direct ancl proximate CaLlse by clear and convincing evidence , 
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17. Applicable Law. 

Any action or lawsuit brought to construe, in terpre t, or enforce th is Agreement shall be brough1 
in the superior coun of the State of Alaska in Sitka. Alaska. Venue for any such action or lawsuit 
shal! lie exclusively in Sitka, Alaska. The parties specifically disavow any application under the 
removal jurisdiction of the federal courts on grounds of diversity of citizenship. in any litigatio n 
conceming this Agreement. 

18. Effective Date. 

This .Agreement is effective as of the last date signed below, ,-,,,hich shall be deemed the 
"effective d,l',e" for the purpose of an y time period which incorporaL . tilat term in this 
Agreement. 

19. Authority. 

The parties represent and warrant to eac b oIher that they have the full, complete. and abso lute 
authority to enter inlo this Agreement: that this Agreement has been duly authorized by the 
governing budy of each party; that tbe person executing this Agreement on :ts behalf! a" the full 
power and authority to do so; and that this Agreement is binding and enforceable against it in 
accordance with its terms. TAB acknowledges that this Agreement is only effective as against 
Sitka if the City and Borough of Sitka As embly votes to aUlhoriz the Munici pal dministrator 
to execute this Agreement on behalf of Sitka, and the Municipal Administrator of Sitka 
repr sents and \,'arrants by affixing his :;ignature to ,hi, Agreem..: m that the Assembly has so 
voted. 

20. Amendment and Severability. 

This Agreement may not be amended except by written agreement of bo th Dat1ies If any 
provision of this Agreement or any application thereof to any persoll, entity, or circumstance is 
held invalid, the remainder of thi s Agreement and application thereof to any person, entity. or 
circwl1stances shall not be affe led thereby. 

21 Time of Essence. 

Time is of the essence in this Agreement 
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