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329 Harbor Dr Su~te 212, S~tka, AK 99835 907-747-2660 

Tuesday, January 1 9,20 10 

MEMORANDUM 

To: Jim Dinley, Administrator 

From: Garry White - Director, Sawmill Cove Industrial Park (SCIP) 

Subject: True Alaska Bottling Company - Purchase Agreement for Raw Water in 
Bulk for Export 

Introduction 

True Alaska Bottling Company (TAB) is requesting to have its "Purchase Agreement for 
Raw Water in Bulk for Export" (Agreement) amended for a second time to allow for 
another 12 month extension. 

Background 

The CBS entered into the Agreement with TAB on 12/07/06 to export bulk water. 
Section 3.1 of the Agreement required TAB to export a minimum of 20 million gallons of 
water within a 24 month period. TAB failed to export the 20 million gallons of water 
within the time frame. In December 2009 TAB requested a 12 month extension to the 
Agreement. The CBS agreed to amend the Agreement (Amendment No. 1) to allow for 
an additional 12 months to complete that requirement with the following conditions: 

1. Section 5.2 of the Agreement was revised to require notification dates regarding 
third party inquires for the purchase of water from TAB. 

2. TAB immediately pays $1 8,000 owed to CBS for past due utility and tax 
payments. 

3. TAB pays $100,000 unencumbered in consideration for amending the 
Agreement, no later than 2/27/09. 

4. TAB to bring remaining past due lease payments owed to the CBS current by 
12/1/09. 

5. TAB submit an affidavit attesting to the existence of a contract to sell bulk water 
that it was not allowed to share due to a confidentiality agreement. 

(Please see Attached Amendment # I )  

TAB paid the $1 8,000 in past due payments, paid the $100,000 for consideration, 
and signed the affidavit, but has yet to bring current the remaining past due 
payment to the CBS by 12/01/09. 



Per the Agreement as amended by Amendment No. 1, TAB had until 12/08/09 to take 
delivery and export 20 million gallons of water. TAB failed to meet that benchmark, and 
cannot cure this default within the 45 day cure period addressed in CBS's letter to TAB, 
dated 12/09/09. 

Bulk Water Permit Information (Please see attached table) 

The CBS bulk water export permit(s) total 29,235 Acre-feet of water. One acre-foot 
equates to 325,851 US gallons. Therefore the CBS has approximately 9.5 billions 
gallons (BG) of water available to export or 26.1 million gallons per day (MGD). 

Approximately 1,228 acre-feet or 400 million gallons (MG) of water was allocated to 
TAB to be used for bottlirlg water associated with the "PI-~rchase and Sale Agreement" 
between the CBS and TAB. The CBS is currently in the process of establishing a 
contract with Cove Partners LLC, the current operators of the water bottling plant, for 
the same water allocation. 

8,960 acre-feet or roughly 2.9 BG of water was allocated to TAB to be exported in bulk 
as per the "Purchase Agreement for Raw Water in Bulk for Export". TAB is in breach of 
this contract, as explained above, which is currently under review for amendment. 

The CBS retains approximately 19,047 acre-feet or 6.2 BG of water available to export. 

Sawmill Cove Industrial Park Board of Directors Recommendations 

On 01/4/2010 the SClP Board approved the following motion: 

MOTION: MIS Horan I Harang Moved to recommend to the Assembly that they 
approve an Amendment #2 to the Bulk Water agreement based on points set out in the 
January 11, 201 0 memorandum from Garry White to the Sawmill Cove Board of 
Directors and including proposed amendments to the contract as reviewed by the 
Board. 

(Please see attached memo) 

Summary of Current Proposed Amendments to TAB Contract 

1. Section 3.1 - Increase the minimum amount of water to be exported to from 20 
MG to 50 MG. 

TAB has suggested that large tanker ships will be used to transport water. 

2. Section 3.2 - Adjusts the water export volumes in the elastic guarantee to 
conform to increased minimum export water amount. 

3. Sections 4 & 6 -Adjustments to the contract language to inform TAB of CBS's 
intentions to expand the Blue Lake Dam. 

4. Section 5.2 - This entire section is deleted. 
Under the past agreement, third party inquiries to purchase water must 
first be referred to TAB. If TAB and the third party are unable to come to 



terms within 90 days, CBS may proceed with direct negotiations with third 
party. Deleting this section allows CBS to directly market and negotiate 
with other potential exporters. This allows for competition. 

5. Other changes to Sections deal with issues that are no longer valid to this 
agreement, or for clarity purposes. 

Additional Information 

The SClP Board at its past two meetings has heard from a couple of other potential bulk 
water exporters who will be submitting proposals within the next few months. The 
deletion of Section 5.2 with the amended contract allows for the CBS to enter into 
multiple bulk water contracts. 

Assembly Action 

Approve Amendment No. 2a to the True Alaska Bottling Company Purchase Agreement 
For Raw Water In Bulk For Export. 



Permit 

LAS 19669 

ADL 43826 

Total Available 

Bottlinq Plant 

Total for Bulk Water Export 

Current TAB Bulk Water Contract 

Available for other BW Conracts 

BULK WATER ALLOCATIONS 

Acre Feet - MGD Gallons 

14,000 12.5 4,561,914,000 

15,235 13. 4,964.339.985 

29,235 26.1 9,526,253,985 

1,228 - 1.1 400,000,000 

28,007 25 9,126,253,985 

8.960 - 8 2,919,624,960 

19,047 17 6,206,629,025 



I ~ D I  \ . F K I A I  , * I R ~  
329 Harbor Dr Sulte 212, S~tka, AK 99835 907-747-2660 

Monday, January 11, 201 0 

MEMORANDUM 

To: Sawmill Cove Industrial Park Board of Directors (SCIP Board) 

From: Garry White, Director 

Subject: True Alaska Bottling Co. Update and Request 

Background 

True Alaska Bottling Co ("TAB") has failed to take delivery of and export at least 20 
million gallolls of water in the past 36 months as per Subsection 3.1 of its Amended 
Purchase Agreement for Raw Water in Bulk for Export between the City and Borough of 
Sitka and True Alaska Bottling Co. A forty-five day cure letter was sent on 12/09/2009. 

TAB requested that CBS extend its contract for a 90 day period to finish negotiations 
with a pending contract at the 12/17/09 SCIP meeting. Through further discussion with 
TAB, they request to extend their contract for an additional 12 months. 

Discussion Points between TAB and CBS. 

The Director has addressed a number of points with TAB officials for consideration of 
the SCIP Board for recommendations to the CBS Assenibly for the approval of a 12 
month extension of TAB'S bulk water contract. 

1. TAB brings all past due payments due the CBS by 01/26/10. 

2. TAB must pay $1 00,000 to the CBS by 03/01/2010 or their contact will expire on 
that date. 

3. The bulk water contract will be amended as presented in a separate agenda item 
of this meeting. Highlights include: 

a. Minimum water to be exported in the 12 month period is increased to 50 
million gallons. 

b. Section 5.2, which deals with exclusivity be removed from the contract. 

4. It is understood that CBS intends to control the water based distribution portion of 
the water pipeline. 



Additional Information 

TAB owes $58,839.74 to CBS in lease payments that were due to the CBS on 12/1/09 
per the Amended contract that have not been received. 

Action Item 

1. Extension of TAB contract for 12 months? 
2. Adjustments to contract? 



ANENIIIMENT NO. 2 TO 
TRITE ALASKA BOTTLING COMPANY PURCHASE AGRKEMENT 

FOR IIAW WATER IN BULK FOR EXPORT 

WHEREAS, the Cit\ and Dorough of Sitka (hereinafter "Sitka") and l'rue Alaska 
Bottling Company ("TrlB") cxccuted the "True Alacka Bottling Company Purchase Agreement 
for R a ~ v  Wdter in Bulk for Export" (hereinafter "the Agreement"), uith nn effecti~e date of 
October 10,2006: 

WHEREAS. Sitka and TAS agreed to a~nenci the Agsecment as set out in the 
Amendment No. 1 -1'0 True Alaska Bottling Companj l'urchast: Agreement For Ra\4 Water In 
Bulk For Export ('-Amendment No. 1"): and 

WHEREAS, Sitka and 1',4H agree to further amend the Agreement as set out in this 
Anlendmcnt No. 2 to True Alaska Bottl~np C o n ~ p a n ~  Purchdse Agrzernent For Raw Water In 
Bulk For Export ("Amcndmcnt No. 2"): and 

WHEREAS, this t2grcement to cstcnd TAB'S dcadli~ie by one additional )ear a t  Sections 
3.1 and 3.2 i:, contingent upon TAR agreeing to the following conditions. JV-hich were required 
and approved by the C'I3S Asseniblj at ~ t s  Regular ,Mezting 011 January 26, 201 0: 

1. Rekising the Agreement. in part, at Sections 2. 3. 4. 5. 6, 10 and 14. See 
below and attachcd "Plmendcd True Alaska Bottling Company Purchase 
Agreement fo r  Ra& m'ater in Bulk For Export (Incorporating Amendment 
No. 2 )  for eas). reference to amendnlents; 

1 
L. That Sitka recei~es  a  on-ref~~ntiable payment of $1 00.000 from TAB at 

the t~mr: ot the cxecutiun of this ,"\mi=ndment No. 3. to be applied towards 
cxport water paynents o~ireii in the next year, but if 110 cxport occurs. it 
shall be I-etained h j  Sitka unencumbered: 
'[hat l'i.\B agrees to pa) the outstanding baiance of its outstanding lease 
paylnent w e d  to Sitka at the time of the execution of this A n ~ e n d m c ~ ~ t  
No. 2: and 
That the Amendment ~vi l l  take efi'ect upon receipt of $100,0(30 and 
outstandi~lg le;~sc balancc to Sitka. that must be submitted within onc 
 non nth of thc Assen~hl),'s n~o t i o~ l  appro\ing Amendment No. 3, not lrztcl- 
than Febniasy 26, 70 10. 

NOW, 'I'HEREFORE. Sitka and TAB. based on TAB agreeing and Sulfilling all 
conditions required by the City and Borough oS Sitka .%ssemblq set out a b o ~ c .  agree to 
rlmendmcnt No. 2. \~ .h ic l~  includes amending the Agreement as Sb1lou.s. as autllorizcd and 
pursuant to Section 20 of the Agreement (neu language underline: deleted language btricken): 

AMENDICIEN"1- NO. 7 '1'0 TRUE ALASKA U O I  TLING CO.MPAXY 
PURCIIASE AGREEMEYI FOR RAW WA'I'ER IN Bl iLK FOI< CXI'OIII' 

Page I of 6 



2. Definitions. 

g) "export" means the transportation by TAR of' bulk water to a destination outside 
City and Borough of Sitka a u .  

3. Watcr Volumcs Contracted by TAB from Sitka. 

3.1 Sitka will make available to TAB a total of' 8.960 acre-feet of raw u7ater for a period of 
48% months after the effective date of this Agreement. At the conclusion of the @%-111onth - 
period described in the previous sentence, TAB'S access to water will revert to the stages 
outlined in Subsectioil 3.2 of this Agreement, providing TAB has rnet the nlinirnurn export 
volumes set out in Section 3 (this Section) of this Agreement. During the @34-month period 
immediately after the effective date of this Agreement. TAB must take delivery of and espoi-t at 
least 502.0 million gallolls of water. If TAB does not take delivery of and export at least 50% 
million gallons of water from Sitka pursuant to this Agreement in the first 115% months after the 
effective date of this Agreement, this .Agreement shall, at Sitka's election, terminate and expire 
without further action by Sitka on the forty-fifth (45'") day after Sitka gives notice to TAB by 
certilied mail that TAB has breached. or failed to comply with one of more of the conditions or 
requirements of this rlgreement. u~lless within said 45-day period. TAB cures the specified 
default or defaults to Sitka's satisfaction, as detcrmiilcd by Sitka in its sole discretion. 

3.2 36 months after the effective date of this Agreement. the Stages described in this 
sribsection start. The quailtities of raw water in bulk nhich is available for export by T.4B from 
Sitka undcr this Agreement are set forth below, and shall increase in maximun~ export volull~es 
alrailable and minim~un export requirements as follol4s: 

- 
Stages Period >ually 
Stage 1 33.6 MG 1,000 af 1 -- 230.7 t a a f  1 

Maximurn I Minimum Export M i r ~ i n ~ u n i  Elport  
Contract Water Delivery Required to Mo\e I Required to 

to Next Stage I Kenlaill at  Stage Requil-ed Period 

i 1 1  . (a%@+) 

-- 

' Antlual acre-feel a~ailable and the rninilriurn amount of w a l e ~  a\railable for cxporl per 12-monlh period will be 
deterniined solely by Sitka at that rime based on availabil~ty. 

Stage 2 

Stage 3 
Stage 4 
Stage 5 

AMENDMENT NO. 2 ro  TRUE ALASKA BOTTLJNG COMPANY 
PURCHASE AGREEMENT FOR RAW WATER IN BLJL,I< [-'OR EXPOKI 
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33.6 MG 

33.6 IMG 
33.6 MG 
33.6 MG 

2,OOCi af / 306.9 nf (I(i0mg) / -- 2-30.? 422:S at^ ) 12-month period 

1.000 af 
10.000 af 

( 

(75 40 mg) 

3.068.9 af'(l bg) 
NiA 

920.7 af  (300mg) 
3.068.9 af (lbg) 

12-month period 
12-month period 



Stage 1 : Stage I begins 48 36 months after the effective date of this Agreement. Sitka 
- 

will make available to TAB not less than 1,000 acse-feet (325.8 MG) of rab water in a 
l2-month period in Stage 1 .  To remain at Stage 1 for a 12 month-period starting on the 
Stage Anniversary Date of Stage 1 .  1 AB inust have talten delivery of and exported from 
Sitka a n ~ i n i ~ n u n ~  of 153.4 64-4 af (3 2Q hlG) of bull< uater within the 12-month period 
immediately previous to the most recent Stage Aniiiversary Llate of Stage 1. If TAR does 
not meet the requirement set out in the previous sentence to remain at Stage 1. this 
Agreement shall, at Sitka's election, ten~iinate and expire without ful-ther action by Sitka 
on the fort>-fifth (45th) day after Sitka gives notice to TAB by certified mail that TAB 
has failed to meet such requiren~ent. unless within &d 35 -da~  period. TAB cures 
such failure as determined by Sitl,a in its sole discretion. 

Stage 2: 1f'I'AB takes deliver) of a1d exports a total 01' at Icast 230.2 42-24 acre-feet (75 
46) MG) of bulk water in a 12-month period. then the an~ount of bulk water Sitka will 
make available for delivery to TAR uill be increased to 2,000 acre-feet of water in a 12- 
month period, provided at that time that Sitka still has adequate nater quantities available 
and uncommitted. To re~llai~l at Stage 2 for a 12-month period starting on the Stage 
Aimixersary Date of Stage 2. TAD must have taken dellvery of and exported froill Sitka 
at least 230.2 W af (75 4 4  MG) \+ ithin the 12-month period immediately previous to 
the most recent Stage Anni\ersary Date of Stage 2.  If I'AH does not meet the 
requirenle~lt set ctut in the previous senteilce to remain at Stage 2. TAB reverts to Stage 1 
and a new Stage Anniversary Date of Stage 1 is created. 

4. The Parties' Rights and Obligations Regarding Water Delivered for Export. 

a. By this contract. Sitka is entering into an Agreement to sell raw hater in bulk under water 
rights issued to Sitka by the State of -4lasl;a under water export authorit) contained in Water 
Appropriation Certificates LAS 19669 and XUL 43826. Sitka's contractual obligation to deliver 
water to TAB in the quantities specified in this Agreement is subject to these 1in.litations: 

a) Sitka shall retain first right and priority to uater rcquired for its municipal drinking 
nates supplj system and its nlunicipal hjdroelectric sjsteitt, and it lnay suspend or limit 
ramr water deliveries in bulk to TAB to meet the requirenlents of its municipal 
drinking water and hydroelectric systems. including the planned expansion of its 
h~~droelectric system. 

* * *  

c) Sitka may temporaril) suspend raw water deliveries in bulk in order to perform 
plailned and routine maintenance on its municipal drinking water. hydroelectric and/or 
water delivery systems, provided that Sitka shall give not less than 60 days prior notice to 
TAB of any such planned suspensions 

AMENDMENT NO. 2 1'0 TRUE ALASKA ROTTL,ING COMPANY 
PURCHASE AGREEMEN I I-'OII RAW WATER I h '  1IUl.K FOR EXPORT 
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- 
3. Water Distribution. 

5.1 Provided t h a ~  TAB is in compliance rvitl.1 all rerms of this agreenie~it Sitka agree< to not 
sell uater for export to other entities for a price less lhan the price currently cliargcd to I'AB for 
equivalent Bluc Lakc hater without offcring thc samc pricc to TAB. 

5.2 . . .  
Tr,f TI'?- . . 

te terrtls for sale of b~tlh water tu-said third parti%- of the r e C ^ f i & w  

TAEL 

6.  No Warranty by Sitka of Water Quality or Fitness for it Particular Purpose. 

6.2 TAB acknowlcdgcs and agrees that Sitha's planned eupansioii weesiwy and routine 
alterations in its h) droelectric operations ~iiriy produce ternporarj cllanges in !+arcs quality due to 
turbidity, and that the occurrence of such events shall not altcr or afrcct T.413'~ contractual 
obligations under this i2greement. 

10. Delivery, Loading, and Transportation of Water in Bulk. 

10.1 The pal-ties agree Illat TAR shall be solely responsible 1-or the costs of acquisition, 
construction and installazion of any structure, facility or vessel which it  dctcrniines to be required 
or convenient for the loading and transportatioli of bulk water delivered to i t  by Sitka. and for 
initiating and cornplciing such acquisition, constl-uc~ion and installation. Ill structures and 
facilities, 1 o ~ ) n s t r u c t i o n  01' all SIIUC&~S anit licilities, must comply with all Federal, State. and 
local la\\?. including zoninr requirements. and must be reviewed by SMCIP Board for its 
recommendation LO Asseiilbly. subiect to i lssembl,~ approval befbre cunstsuction. 

10.5 Sitka's point of dcliverq of bulk u1azcr to TAB shdl  bc that physical location where the 
Sitka-owlied phys~cnl ilicilitics and equipment, enlploqed in thc ~rausportation of Sitka's bulk . . . .  . . . water for deli\ cr j  to T'tl R. terminates, > .. - , -  , 

f+wmspeftatieft-L'&- 
et-hws. Sitkn's flo\i meter xvhicli is uscd to calcu1:ite the qualititics of Jsatcr delilered to 1 AH 
shall be located near thc point of deliher!. 

AMENDMEN-[' NO. 2 TO TRUE ALASKA B0T'TLIKG COMI'AN\I' 
IJI!KCHASE AGKEEMEN'I- I'OIZ l i A W  WATER IEu' BlJ1,K FOR LXPOK?' 
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. . 
10.6 Sitka shall retain t l ~ e  right to oun. and operate a racy \vatu dcli\.cry 
pipeline that senes  the Sanmill C o l t  Industrial Park, if Sitka so desires. In such ekent, Sitka 
ma] require TAB to use Sitka's Fdcilities and [nay change the point of deliver! to the point at 
which Sitlia's f w  facilities end. Llnless and until Sitka shall delicer such new facilities TAB 
shall be fully responsible, at its o ~ i l  cost and expense. for arranging a id  accomplishing transport 
of bulk water from the point of clelivery establishecl by Sitka. 

14. Assignment. 

l'his Agreement, which is in the nature of a persolla1 services contract, ma> not be assigned by 
eithcr party uithout the prior nritten consent of the othcr part>. \\hich shall ha\.c fi~ll discretion 
to grant or ccitllhold such approxal. in its sole and absolute cliscretion e s c e p  as pro\lided bclow. 

Sitkn may form a Port Authority or similar entit). in tlic future ant1 [his agreement shall be 
completely transferable to said Port ~ l~~ tho r i t y .  il transt'er of the agreement to nil\. such entity 
shall not create any restrictions upon TAR to pwchase water c-tther than those rcsrrictions nan~ed 
in this agreement. 

AMEhr1)MIIN-r NO. 2 1'0 71'K11L: ALASKA DO'ITLING CC7MPANY 
PURCf,IASE AGREFiMEKT FOR RAW WATER Ih' BULK FOR EXPORT 
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'I'KUE ALASKA BOTTLING COMPANY 

-- 

.. - -- (title) 

STATE OF ) 
) ss. 

COUNTY OF 1 

THIS CERTIFIES that on this day of , 2010, y 

known to me or who has produced sufficient identification to be the person whose name is 
subscribed to this document, signed this document, and by signing affirtns that he is the 
President of TRUE ALASKA BOTTLING COMPANY, that he has becn authorized to 
execute the foregoing document oil its behalf, and executes the document freely and voluntarily. 

Notary Public by and for -- 

M y  Commission Expires:- 

THE CITY AIVD BOROUGH OF SITKA 

-- 

JIM D I N ~ ~ .  Municipal Adnzinistrator 

STATE OF ALASKA i 
) ss. 

FIRST JUDICIAL DISTRICT j 

THIS CEKTIFIES that on this -- da) of . 2010, J i m  Dinley signed this 
document, and by signing affiinns that he is the MUhICIPAL, ADMlNISTk4TOR of the City 
and Borough of Sitka, Alaska. a municipalitj organized undcr the laws of thc State of Alaska, 
that he has beell autlzorized to execute the foregoing document, and e.uecutes the document freelj 
and voluntarily. 

Notary publicfor Alaska 
My Commission Expires: 

ATTEST: 

- -. 

Colleen Ingman, MMC 
Municipal Clerk 

AMENDVENT NO. 2 TO TRI :E ALASICA BOTTLING COMPANY 
PURCHASE AGREEMENT FOR RAM' WATER IN BlJLK FOR EXPORT 
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AMENDED 
TRUE ALASKA BOTTLING COMPANY 

PURCHASE AGREEMEhlT 
FOR RAW WATER 

IN BULK FOR EXPORT 
(Incorporating Amendment No. 2)  

BETWEEN: 
City and Borough of S i~ka  
100 Lincoln Street 
Sitka, Alaska 99835 

AND 
True Alaska Bottling C o ~ ~ ~ p a n y  
4500 Sawinill Creek Road 
Sitka, Alaska 99835 

1. Term and Documents Comprising this Agreement. 

1.1 The initial term of this Agreeinent shall begin on the effective date and shall end at I 1 :59 
p.m. Alaska Standard Time on December 3 1, 2036. 'The City and Borough of Sitka (hereinafter 
referred to as "Sitka" in this Agreement) hereby grants to True Alaska Bottling Company 
(hereinafter referred to as "TAB1 in this Agreement), on the tcrins and conditio~ls set forth 
herein. the right to purchase raw water in bulk for export, to be delivered to it by Sitka from the 
Rlue Lake reservoir, a watcr source ivithin Sitka. 

1.2 At the conclusion of the initial term of'this Agreement, cach of tlvee additional terms of 
five (5) years each for cxtensio~i of this Agreement may be exercised upon thc consei~t of both 
parties. TAB mt~st  notify Sitka in \+siting no later than four (4) lnonths before the end of the 
initial .Agreement period of its desire to add an additional five jear term: and shall thereafter 
notify Sitka no later than four (4) months prior to [he expiralioil of each exercised additional tern1 
of its dcsire to exercise the next live year Lime period. If T.4B does not timely notify Sitka in 
writing, the Agreement will tennillate at the expiration of the then-current contract term. Sitka's 
bulk raw water price is subject to re-nego~iation before the conlmencelnellt of each additional 
ternl. If said price is not agreed to, tlie /Igrecment will tel-minate at the expiration of the then- 
current contract term. Either party ma) decide to not implement ally additional term for any 
reason, ill its sole discretion. 

1.3 The Agreement shall consist of the 21 sections in this Agreement plus Appendix ,4 (a 
map) and Appendix B (the "Prospecti\e Purchaser Agreement Hel\veeu the State of Alaska and 
the City-Borough of Sitka for the Foril~er Alaska Pulp Corporation Pulp Mill Property" dated 
April 28, 1999, including all attachments, which specitically includes "Memorandum of 
Understanding between the State of Alaska and the City and Borough of Sitka [:I Managcmeilt 
Plan for Sawrnill Cove Prope1-t) (Former APC Property).") 

EXHIBIT A - Page 1 



In this Agreement, the Sollo\ving terms sllall ha\*e the definitions stated: 

a) "acre-fi~ot" or "ai" mrarls 325.85 1 1J.S. gallons. 

b) "annually" Ineans 12 consecutive months. 

c) "bcnelieial use" nieans the app1icatic)n of water, purchased b:, TAB for export or for 
use at the point of delivery. to a useful purpose. including domestic. corntnercial, 
agricultural. czildlife, and recreational uses. 

d) "RG" or "bg" ~-ncans billions of gallons. 

e) .*bulk water" means raw water or potablc \\ater sold b!. Sitka to fAB under this 
Agreement. and delivered by Sitka to TAB in the ~neasured quantities specified in this 
Agreement. 

1) "deliver" or '- to deliver" or "delivered" mcaiis the act by Sitkn of  making a specific 
q u a n t ~ t ~  of'\! ater a \  ailablc to TAB at the point of deliverj 

g) "export" means thi: transportation by 'I'AB of bulk water to a destinatiuii outside the 
Citv and Borougli of Sit& tbhyd- --- s4-. L 

hi "gallon" lneans one lJS gallon or 3.735 liters 

i )  "X4G" or "mg" means nlillions of gallons. 

j )  "h4C;D" nleans millions of gallons per consecutivt: 23-hour period. 

k )  "per day" means calclldar day starting at midnight. 

1) "per \veek" means during a period of seben (7) consecuti\e Jays. 

111) "per ycar" means during n period of 12 consecutive montl~s 

n) -'point of  deliveq." lileans that ph~sical  location where the legal possession, 
onnership. and rish associated with the bulk water which is the sulject of this 
Agreement transfers from Silka to 1'A13. as specified in this Agreement. 

o) "raw watcr" means untreated water delivered by Sitka from Bluc Lake via the Blue 
Lake penstock, a conduit uhich transports lvater from Blue I.ake to the Blue Lake 
P o ~ e r h o u s e  as shown on Exhibit '4. 

p) "rule curve" nieans thc relationship between the elevation of'the \vater surfiiec of Blue 

EXI-ITBIT 4 - Page 2 



Lake and the volume of water contained in Blue Lake. as i t  pertains to the resen ation of 
ivater for fish, ivildlift.. and habitat protection. 

q )  "Stage" means a time period in this Agreement that starts 12 months after the 
effective date of this Agreement: a Stage is composed of'onr or more 12-ii~onth periods. 
with each 12-tnonth period starting on tlic anniversal-y of the day the Stage begins. 

r) "Stage Anniversary Date" means the day starting a 12-month period in a Stage. 

s) "ton" means one CS short ton or 2.000 pounds. 

t) "wales rights" means those rights to the beneficial ~ i s c  of water \+hich are held bj  Sitka 
under certificates of appropriation issued by the State of Alahha pu~.suant to Alaska Iri~v. 

3. Water Volumes Contracted by TAB from Sitka. 

3.1 Sitka will make available to T.AB a tvtal of 8.960 acre-feet (71' raw \+ater fos a period of 
34 9 months after the effectixre date of this Agreemen[. At the conclusion of thc 9 35-month 
period described in  the prexious sentence. I'AB's access to nates \+ill reLert Lo the srages 
outlined in Subsection 2.2 of this Agreement. p~o\iding [.A13 has met the minirnum export 
~o lumes  set out in Section i (this Section) of this Agrecrncnt. During thc 48 %-month pcriod 
inlinediately alter tile eftkctile date oi'this Agrcemenl. T4D rnusr take delicery or and export at 
least j0 3 million gallons of \+stcr. If TAB does not take del i~ery of and export at least 50 20 
n~illion gallons o r  ntaler from Sitkri pursuant to this Agrecmcnt in thc first @ 36 nlonths afier the 
effectiw date of this i2greement. this .~lgreement shall. at Sitka's election, terminate and expire 
wi tho~~t  filrther action by Sitka on the ibrty-fifth (35"') daj. after Sitka gibes notice to TAB by 
certif ed mail that 'I AH has bst:ached or Fdiled to comply lvith one of more of the conditions or 
requirements of this Agreement. unless \ k i t h  said 15-daq period. TAB cut-es the specified 
default or defaults to Sitha's \atisl'actinn. as detel-rnincct bl, Sitka in  its sole dlscsennn 

3.2 8 36 months afier the ef'fective dole of this Agrcc~ncnt, the S(ages described in this 
subsection start. T11c quantities of raw \Later in bulk k+~liicl~ is available for export by TAB from 
Sitka under this /\greemrnt are set forth belo\?, and shall illcrease in maximun-r export volumes 
avai1abIe and minirnum export requirements as l o l l o ~ s .  

Contract 
Increment 

(75rnpj Bill lz) 
Sragc 2 33.6 MC i 2,000 af X6.9  af (IOOnlg) 130.3 S 2 ; 8  af (7.5 I 12-month period 

Mahini~lrn 
Water Deli\ erj  1 Acre-Feet 

per 24-Hour i &\ailable Rc~uired Period 
Stages I'criod 1 ArinuaIl> ' of Performance 

Stasc I 

I Annual acre-feet a~ailablc and the mrnirn~iul alrlount of xratci- ava~lablc Sur export p c r  12-~tlonth perlod \ \ i l l  bc 
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3 .  I I 1.000af 230.2 123.8 af 1 / - 

Stngc 3 
Stage 1 

- - 

I 
33.6 1,IG 4.000 af' 

Stage 5 

920 7 af  (3OOmg) 
3 068.9 af ( 1 hg) 33,b \IG 

91'4 
10.000 at-' 

.18-n1g) 
306.9 a f  ( I  OOmg) 
910.7 af (300l~lg) 

33.6 hZC 

12-montR puiocf 
I?-month period 

3.068.9 sf ( 1 bg) i I?-month pel+iod 



Stage 1: Stage 1 begins 48 36 months after the effecti\.e date of this Agreement. Sitka 
will make available to TAB not less tl~an 1,000 acre-feet (325.8 MG) of' raw water in a 
12-month period in Stage 1 .  To reniain at Stage 1 for a 12 month-period starting 011 the 
Stage Anniversary Date of Stage 1. TAB must have talcen delivery of and exported from 
Sitka a n~lnimurn of 153.4 6 4 4  af (a 24 MG) of' bulk water within the 13-month period 
immediately previous to the nlost recent Stage Anniversary Date of Stage 1.  If TAR does 
not meet the requirement set out In the previous sentence to remain at Stage 1. this 
Agreement shall. at Sitka's election. ternlinate and expire \vithout further action by Sitka 
on the for-ty-fifth (45th) day after Sitha gi\i;s notice to TAB by cel-tificd mail thdr TAB 
has failed to meet such requirement, unless fiithin the said 35-day period. TAB cures 
such failure as deterllli~led by Sitka in its sole discretion. 

Stage 2: If T,4B takes delivery of and exports a total of at least 230.2 4 2 2 4  acre-feet (B 
4-0 MG) of bulk water in a 17-month period. then the amount of bulk water Sitka will 
make available for delibery to TAB will be increased to 2.000 acre-feet of water in a 12- 
month period, provided at that time that Sitka still has adequate water quantities available 
and ~u~comn~i t t ed .  To remain at Stage 2 for a 12-month period starting un  the Stage 
Anniversary Date of Stage 2. TAB must haire taken delivery of and exported froin Sitka 
at least 230.2 &8 af (75 40 MCi)  within the 12-month period immediately previous to 
thc most recent Stage Anniversar~ Date of Stage 2. If TAB does not meet the 
requirement set out in thc previous sentence to remain at Stage 2 ,  'TAR reverts to Stage 1 
and a new Stage Anniversary Date of Stagc 1 is created. 

Stace 7: If TAB talies delivery of and exports a total of at least 306.9 acre-feet (100 MG) 
of bulk water per 12-month period, then the arriount of water Sitka will make available 
for deliver]. to TAB will be increased to 4,000 acre-feet per year. pro\ided at that time 
that Sitka still has adequate water quantities available and uncommitted. l o  remain at 
Stage 3 for a 12-month period starting on the Stage Anniversary Date of Stage 3. TAB 
must have talien delivery of and expoi-ted from Sitka at least 306.9 af(100 MG) within 
the 12-month period imn~ediatel> previous to the most recent Stage Anniversary Date of 
Stage 3. If TAB does not meet the requirenlent set out in the previous sentence to 
remain at Stage 3, TAB reverts to Stage 2 and a new Stage Ann~versiiry Date of Stage 2 
is created. 

Stage 4: If 'TAB takes delivery of and exports a total of at least 920.7 acre-feet (300 MG) 
per 12-month period. then the a l~ ioun~ of water Sitka will make available for delivery to 
TAB will be increased to 10.000 acre-feet per 12-month period, provided at that time that 
Sitka still has adequate l ~ a t e r  quantities available and uncomniitted. To remain at Stage 3 
for a 12-month period starting on the Stage Anniverhary Date of Stage 3, TAB must have 
taken delivery of and exported from Sitka at least 920.7 a£ (300 MG) uithin the 12-month 
period immediately previous to the ~llost recent Stage Anni~ersary Date of Stage 4. If 
TAB does not meet the requirement set out in the ~ r e \ ~ i o u s  se~ltence to reniain at Stage 4, 
TAR reverts to Stagc 3 and a neb Stage Anniversary Date of'Stagc 3 is created. 

-- -- - 

detern~ilied solely by Sitka a1 that time based or1 avai lah~l~ty .  
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Stage 5"; If TAB takes delivery of and exports a total of 3.068.9 acre feet (1 billion 
gallons) of watcr per 12-month period, then TAB may request from Sitka additional bulk 
uater of \\hich the amount uill be determined hy Sitka at its sole discretion at that time. 
provided that Sitka still has adequate water quantities available and uncommitted. To 
remain at Stage 5 for a 12-month period stating on the Stage Anniversary Date of Stage 
5.  TAB must ha\e taken delivery of and exported from Sitka at least 3.068.9 af (1 BG) 
within the 12-month period i~nmediately previous to the n~os t  recent Stage Anniversary 
Date of Stage 5.  If 'lT.413 does not meet the requirement set out in thc preLrious sentencc 
to remain at Stage 5. TAB reverts to Stage 4 and a new Stage Anni~ersary Datc of Stage 
4 is created 

3.3 If TAB fails to take delivery of and export the required miniillurn quantities specified in 
Stages 2 througli 5 within the time pcriods specified in thosc Stages as set out in Subsection 3.2. 
the respectil~e obligations of Sitka to make water available and of TAB to take delivery of and 
accept and export shall be reduced to the next lower Stage for the next 13-month period. If TAB 
meets the minimum performance requirement of that lower Stage within the time period 
specified, then the next higher Stage sl~all again become applicable to SitAa's and TAB'S 
respective obligations during the nest 12-month pcriod. The date upon which Sitka moves TAB 
either up or down from stage to stage will start the 12-month Lime period anew and create a new 
Stage Anniversary Date. pro\ ided at that time that Sitka still has adequate ~ , a t e r  quantities 
available and   uncommitted for export. 

3.4 Notwithstanding any other provision of this .Agreement, if water delivered by Sitka to 
TAB and espol-ted by TAB falls below 20 lnillion gallons during any period oT 12 conseci~tive 
months, this Agreement shall. at Sitka's election, terminate and expire without further action by 
Sitka on the foi-ty-fifth (45th) day after Sitka gives notice to TAB by c,ertii<ed mail that TAB has 
breached or failcd to comply with one or more of the conditions or requirements of this 
Agreement. unless within the 45-day period. TAB cures  he specified default or defaults to 
Sitka's satisfaction. as determined by Sitka in its sole discretion. 

3.5 During the first year after the effective date of this Agreement and during periods of any 
- ~ 

Stage under this Agreement. TAR may take delivery of raw water at a rate no greater than 33.6 
MGD. 

4. The Parties' Rights and Obligatioils Regarding Water Delivered for Export. 

a. By this contract. Sitka is entering into an Agreement to scll raw water in bulk under water 
rights issued to Silka by the State of Alaska under water export authority contained in Water 
Appropriation Certificates LAS 19669 and ADL 43826. Si~ka 's  co~~tractual obligatio~l to deliwr 
water to TAB in the quantilies specified in this Agreement is subject to zhese limitations: 

a) Sitka shall retain first right and priority to water required for its miulicipal drinking 
water supply system and its municipal hydroelectric system, and it may suspend or limit 
raw water deliveries in bulk to TAB to meet tile waxmabk requirements of its municipal 
drinking water and hydroelectric systems. includin~ the planned expansion of its 
hydroelectric systeln. 
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b) Sitka will abide by the 1992 Bluc Lake Watershcd Control Plan as approved b ~ r  the 
U.S. Environmental Protection Agency and dzscribed in City and Borough of Sitka 
Ordinance No. 92- 109 1. 

c) Sitka may temporarily suspcnd raw water dcliverics in bulk in order to perform 
planned and routine niaintenance on its municipal drinking Rater. hydroelectric and/or 
water delivery systems, provided that Sitka shall give not less than 60 daqs prior notice to 
TAB of any such plsulncd suspcnsions. 

d) Sitka shall be relicved of its obligation to deli\,er rau Lvater in bulk to TAB in the 
event of an iilterruptioll in Ivater supply due ro Force Majeure, or due to unforeseen 
circums~ance~ that reyuile iepairs LO ol rrconstructior~ of the municipal drinhi~lg water, 
hydroelectric systems, water delivery system. or other of Sitka's facilities. to the extent 
that the availability of raw water in bidk for delivery to TAB iinder this Agreement is 
adversely affected. and for so long as is required to effect such repairs or reconstruction, 
lur such time as is necessary to address such circumstances. 

e) The \loluines of Sitka's rau nates deliveries in bulk to TAB for export are subject to 
Sitka's coillpliance with all conditior~s contained in W'ater Appropriation Certificates 
ADL 43826, LAS 19669, and LAS 20536, includi~ig conipliance \ ~ i t h  the rule curve and 
the suppol-t of spawning, incubation. and rearing of certain species of fish in Sawmill 
Creek and Blue Lake. lnterpretation of applicable requirelncllts and the rnealls used to 
achieve compliance with such require~nenrs shall be in Sitha's sole discretion. 

0 In the event Sitka is relieved of irs obligation to make agreed quantities of mater 
available to TAB for reasons noted in this paragraph or due to Force Majeure, then 
TAB'S obligation to take delivcrj. of and to export water shall he reduced to the volumes 
actually deli~~ered by Sitka during that period of' time and the time for 'I'AB's 
perfornlancc shall be extended for the salnc period of time Sitka has been so relieved of 
its obligation. 

4.2 TAR agrees and warrants rhat the r t u  water in bull< delivered by Sitka to i t  for export shall 
bc put to one or more beneficial uses by it or by its water purchasers. 

5. Water Distribution. 

5.1 Provided that TAB is in compliance with all ternls of this agreement Sitka agrees to not 
sell water for export to other entitics for a price less than the price curre~ltly charged to TAB for 
equivalent Blue Lake water without offering the same price to TAB. 
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6. No Warranty by Sitka of Wrater Quali? or Fitness for a Particular Purpose. 

6.1 Sitka does not Marrant the qualit) or fitness for o pz~rticular purpose of an? watzr 
co~ltracted by it for delivery. and/or actual11 dclivcred, to TAT3 under this .Igreeme~~t.  TAB 
acknowledges and agrees that before entering into this Agrecmcnt, it has examined Sitko's wtder 
source. Sitka's methods of di~iersion, and Sitka's means of dc l i~ery  to TAB of the quantities of 
water which are contracted under this Agrecmcnt. and thal it has found all such items adequate 
and satisfactor!. for 1'4R's purposes. 

6.2 'I'.4H acknowlectges anci agrees that Sitka's planned expa~lsicm wetw+ay and routine 
alterations in its hydroelectric opcratiorls may produce temporary changes in watcr quality due to 
turbidity. and that the occlirrence of such events shall not alter or al'Cect TAB'S contracti~al 
obligations under this Agrc.ement, 

6.3 TAB acknowledges and agrees that the qualit) of water contracted by Sitka to be 
delivered in bulk to it for export lnay Lary d ~ i e  to natural e ~ e n t s  o\,er which Sitka has no control, 
whicli include, without limitat~on, rainfall, droughl. sno\vfdll, a ~ a l a ~ ~ c h e s  and landslides, and that 
thc occurrence of such events shall not alter or affcct TAB's contractual obligations tmdcr this 
Agreement. except that t l ~e  quanLit! of water TAB is obligated to take de111,ery of and to export 
shall be reduced to the quantit~ Sitka can and docs make available for ctelicerq to TAR. as a 
consequence of an occurrence of any of such natural events 

6.4 TAB shall be solely responsible and liable for the quality and ilscli~lness for any 
pnl-ticular pulpose of all nater exported by. transpo~-ted h!~. used b!.. or sold by. 01. deh7ert.d by 
TAB. 

7 .  Yurchasc Price For Bulk \Vater. 

7.1 TAB \till purchase bulk water for export fi-om Sitha under this Agreement. based upon 
the following prices: Ra\\- water delivered in bulh to TAB for export shall be priced at I_-.S. 
SO.01 (one cent) per gallon. l.he purchase price includes Sitlia cargo ~ h a r f a g e  charges for  hulk 
water delivered to TAB's ~ e s s c l .  

7.2 Ram ualer delivered b3 Sitka to I A B  fbr Lessel wash-do\vn. washout and any other nun- 
export application shall be priced at 1:'s $0.005 (one-half o f  a cent) per gallon Such quantities 
shall be separately metered. and shall not bc included in the total quantities of raw \vatu 
delivered to TAB for export. 

7.3 Beginning July 1 .  2016 and e\ery calendar year tl~ereafter, the prices charged b) Sitka for 
watcr delivered to 1 AH under this ,4gree1nent uili be adjustcd based on the "All Items" figure 
Ibr Seattle. iVashington as published in tllc "Consumer I'rice lndes -for All I Jrban Consunlers" 



(C'PI) published the nlost imlneciiately before January 1 of the calendar year fbr which prices are 
being calculated. Notwithstandillg the previous sentence. in no event mi l l  the CPl adjustnlent 
described in the previous sentence cxceed + 3.0% nor the adjustment be made if the result of 
such adjustment would be a decrease in any price charged under this Agreement. 

7.4 TAR sllall pay Sitka for all volunics of water delivered to 'TAR as actually measured by 
flon meters owned, operated. and documented by Sitba at or neal the point of'delivery. TAB 
shall pay for each quantity of water loaded no later than fifteen (15) days after the p~esentation of 
an i111roice by Sitka to TAB for such water. Failure by TAB to make timely payment shall be 
cause for Sitka to suspend water delivery to TAB. 

8. Conditions for Maintaining TAB'S Purchase Right and Obligation; Termination. 

8.1 Notwithstmdi~lg any other pro\.ision of' this Agreement, this Agreement shall, at Sitka's 
election. teinlinate and expire lvithout further action by Sitka on the forty-fifth (45th) day after 
Sitka gives notice to TAB by certified mail that TAB has breached or failed to comply with one 
or more of the conditions or requirelnents of this Agreement. unless ~ 4 t h i n  said 45-day period, 
TAB cures the specified default or defaults to Sitka's satisfaction. as determined by Sitka in its 
sole discretion. 

8.2 Upon termination. all legal rights and obligatiuns as between Sitka and TAR under this 
Agreement shall cease. except that '1'AB.s obligations to Sitka urider Sectioils 13. 14, 15, 16, and 
17 of this Agreeincnt shall s u n  ive termination. 

9. Sitka's Permitting Actions. 

Sitka agrees to take any and all actions which it determines. in the exercise of its sole discretion. 
to be reasonable. necessary, and economically feasiblc to maintain in good standing any permit. 
license, certificate: allocation. appropriation or other authorization which may authorize Sitlca to 
f~~ l i i l l  its obligations under this Agreement. 

10. Delivery, Loading, and Transportation of Water in Bulk. 

10.1 The parties agree that TAB shall be solely resportsible for the costs oi' acquisition. 
construction and installation of any structure, facility or vessel which it determines to be required 
or convenient for the loading and transportation of bulk water delivered to it by Sitka, and for 
initiating and completing such acquisition. construction and installation. .411 structures and 
facilities, for construction of all structures and facilities, must comply with all Federal. State. and 
local law. including zonillx requirements, and must be rebien8ed by SMClP Board for its 
recommendaion LO e n b r ' .  subject to ilsseinblv approval before co i l s t r~~c t io~~.  

10.2 TAB shall pay such port vessel dockage fees esrablisheci by Sjtka. Sitka does not warrant 
the quality or fitness for a particular purpose of any dock or wharf at such waterfront. and TAB 
must determine the feasibility of any particular use before engaging in such use. 
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10.3 TAB shall be solelj. responsible for tire tra~lsportation of all water delivered to it by Sitka 
for export. 

10.4 No later than 30 days before the first delivery of water takes place under this Agreement. 
TAB will designate ill a writing to Sitl<a3s Municipal Administrator a local representative as 
TAB'S contiiluing personal coiltact with Sitka and its subordinate departments. agencies and 
authorities. 

10.5 Sitka's point of delivery of bulk water to T,4B shall be that pliysical lucatio~i wherc the 
Sitka-ow11ed physical facilities and equipment, employed in the transportation of Sitka's bulk . . , . . . 
water for delivery to TAB, terminates, 2 o a 

&has. Sitka's flow meter ~vhich is used to calculate the cluantitics of water delivered to 'TAB 
shall be located near the point of delivery. 

10.6 Sitka shall retain the right to onn. and operate a raw cbater delivery 
pipeline that serires the Sawmill Co\e  Industrial Park. if Sitka so desircs. In such cveiit, Sitka 
may require TAR to use Sitka's facilities and may change the point of de l i~ery  to the point at 
which Sitka's ttetv facilities end. linless and until Sitlta shall deliver such new facilities TAB 
shall be h l l y  responsible, at its own cost and expense. I'or arranging and accomplishing transport 
of bulk water fronl the point of delivery established by Sitka. 

1 I .  Ballast Water and Wash Water Discharges. 

11.1 TAU shall coniply with all provisions uf la\+ applicable to its obligations under this 
Agreement. TAB shall coniply with all applicable international, federal, state. and local 
require~neilts regarding the discharge of any ballast water (including bilge water) or an? wastes 
at all times and as to all vessels traveling to and from Silvcr Day and/or Sawmill Cove for the 
purpose ol' receiving any water to be delivered to TAB by Sitka ~mder  this Agreenien~. Such 
requirernents described in this Sectioii include but are not limited to those in Section IV of the 
S a ~ m i l l  Cove hlanageineiit Plan. wliicli is illeluded in Appendix B. 

11.2 TAB shall conlply with all applicable federal, statc and local requirements regarding the 
use and disposal of any raw or treated water delivered to TAB by Sitka for the purposes of vessel 
wash-down or washout, or any other non-export application. 

12. Water Loading Plan Requirements. 

12.1 Before TAB loads any bulk uater deliiered to it bq Sitka, IAB shall submit to Sitka a 
uritteil Water I,oading Plan. This Plan shall be deemed approvccl bq Sitka unlcss no laier than 
seLen days after the subinission the Municipal Administrator of Sitka in his or her sole discretion 
rejects-or requires TAB to resubn~it-any portion ofthl: Plan in a w-riting to 'I'AB that states the 
deficiency. Sitka shall deliver no bulk \\arer to TAB and TAB shall not load any bulk water 
delivered to it by Sitka as long as any portion of the Plan has been rejected and not dee~ned 
approved after re-submittal. TAB shall submit a separate Q'ater Loading Plan at least ten (10) 
days before each loading of bulk water under this Agreement. 

EXI-IIBIT A - Page 9 



13.2 The \L'ater I-oadi~lg Plails required by this section shall address en\~iro~unsntal and 
logistical considerations related to the loading o r  uater. The issues and items to be addressed in 
each Lt'ater Loading Plan shall include. without limitation. each of thc fo l lo~~ing :  

a) details concerning any \ ~ s s c l  to be used by TAB in the loading or transport of bulk 
water: 

b) stzps to bu takcn to insure thc: safety of persolis invoik ed in tlic loading of bulk \vnter: 

c) steps to be taken to insurc safetj of the public before. dul+ing. and after loading of' 
water; 

d )  steps to be taken to address the effects of nilid and tidal conditions on the loading: 

e) steps to be takcn concerning mooragc and access to \ essels during loading; 

f) steps to assure con~~nunicatioll before. during. and alter loading between those loading 
and Sitka representatives: 

g) details about the precise location rind proposed use of any structure. fjcility. pipe, 
pipeline. or other infrastructure to be used in the loading of water and details of how 'TAR 
intends to address the risks associated with a catastrophic event arising from '1'.4B-s 
loading activities or TAB'S failure to adhere to the proposed Water 1,oading f'lan; 

hl steps to be taken to a\roid conflicts \+it11 other \,esscl traffic and industsial park users; 

i)  details on proposed liaridling of any ballast water in any \~esscl to be i~sed in tlie 
loadi~ig of bbater; 

j) details on proposed handling of an! residual and or was11 Lbater, or other materials in 
the tanks of any bessel to be used in the loading: 

k) the daqs and thc periods ut'time within each da). that water is proposed to be loaded; 
and 

I) dctails on consistency b e t ~ e c n  thc proposed Water Loading Plan and Appendix B. 
\~h i ch  includt?s thc "Prospecti~e I'urcliaser Agreeme~it Between tlie State of Alaska and 
tlie City-Uorough of Sitka for the F-'omler rllasha l'ulp Corporation I'ulp Mill Property" 
dated April 28. 1999, including all attachments, ~vhich specifically includes 
"Menlorandurn of I Jndei-standing between thc Starc of Alaska and the Cit) and Borough 
of Sitka [:I h,laiiagement Plan for S a ~ m i l l  Cove Prope1T-j (Eormer :lPC Propert>)." Such 
details on such consistency must include any and all specific steps to be t k e n  to alroid 
a~choring in proll~bited areas and disturbance of the sea botto~n in the "No Disturbance" 
zone described in the last-referenced document. 
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. . 
12.3 IAB shall compl> with all provisions of each Water Loading I'lan after all of such 
provisions have been deemed approved either upoil submittal or re-submittai ~itlder Subsection 
12.1 above. as to the water loading operation for ivhich the Water Loading I'lari \+as submitted. 

12.4 Approval bq Sitka of any \&later Loading Plan shall not bc dccnled to h a ~ c  inlposed upon 
Sitka the status of guarantor of the feasibility, propriety, or safety of any aspect of an approved 
Water 1,oading Plan. nor sliall such approval be deemed to habe created or conferred berlefits on 
any third party. 

13. Inciemnitication of Sitka. 

Notkkithstanding anjthing to the contrary in this Agreemcnt, TAB shall defend, iriden~nify. and 
hold Sitka I ~ m l e s s  from ail>. clain~, demand. action. or proceeding of any kind or nature, based 
upon. arising out of. or related to: 

a. any defect or fla\\. in the quality of~vatcr  supplied ilndcr this agrcernent: 

b. an! ctelays on the part of Sitka in tlic deln~ery ol' watcr under this agreement as the 
result of the mechanical or phjsical breakdona of equipment or facilities owned or 
operated bl. the Sitka; 

c. claims arising from the transportation or shipment of \\ater after such water has lcfl 
Sitka's water delivery SJ-stem and as such has passed the point of d c l i ~  ery: 

d. injuries to employees of 1'AB or any of its contractors: 

e. daitlages resulting lYom accidents involving mooring, un~i~ouring. navigation of 
\;essels. or cargo loading operations. including but not lirnited to claims for personal 
illjury, property dan~age, and poliution. 

TAR shall at all tilnes dunng this Agreement mainlain insurance policies providing umbrclla 
coverage against matters incl~rding hut not limited to those discussed in this agreement in an 
amount not less than G.S. $5,000,000. ni t11  the City and Borough of Sitka named as an 
additional insurcd. and with a \jai\er of subrogation againsl Sitka. TAB shall be responsible h r  
ensuring that each of its contractors con~plics ~ 9 t h  this tcrni. TAB shall dc l i~~e r  reasonable 
e~idence of TAR'S compliance with this term to Sitka. TAB shdl  assure that any contractor for 
I'AB who is to perform an4 task or work nithill the territorial jur~sdictinn of Sitka has insulance 
appropriate to any task to he performed by that contractor, and I A B  shall bc responsible for 
delivering rcasonable e\idcncc of 4 ~ 1 ~ 1 1  insurance to SitAa. 

TAB will ensure that its customers take f~ill responsibility for water product qualit) that they 
rccei~c subsequent to IAB's on-site Quality Control laboratory tests. l'A13's Quality control 
stal'f sliall securelq store a reasonable quantity ot'water sampled Srom each bulk Rater shipment 
h r  24 months for re-analysis, i r required. 
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14. Assignment. 

This Agreement, which is in tlie nature of a personal services contract, may not be assigned by 
either party without the prior written consent of tlie other party, whicli shall have full discretion 
to grant or 15:ithhold such approval. i n  its sole a11d absolutc discretion cxcept as provided bclo\\,. 

Sitka ma). form a Porr Authority or sinlilar entity. in the future and this agreei1ient shall be 
completel~ transferable to said Port Authority. A translt'r of' [lie agreement to anjr such entity 
shall not create ~tny restrictions upon TAB to purchase u:lter other than those restrictio~is named 
in this agreement. 

15. Waiver and Intcgration. 

This Agrcement integrates the entire hgrecmcnt betmecn the parties regarding the sale and 
purchase of \+ater in bulk. This Agreement superssdcs all psevious agrcernents, discussions, ancl 
negotiations, bihetlier written or oral. Each pany specificallj acknowledges and rcprcsents that it 
has had aillple opportunit> to co~lsult with legal counsel regarding this rjgreement. and that any 
rule that a11 agrzemeiit should bc construed againbt its drafter shall not apply to this Agreemeiir 

Neither party sllall be in breacl~ of this Agreement as the result of any failure or delay in 
performing any of the obligations in this Agreement if such failure to perform or delay in 
perfi)rnling is directly and pro xi mat el^^ caused by s to~m,  flovci, avalanche. landslide, carrhquake. 
tsunami, act of the public enemy, bvar. rebellion, insul-rection, sabotage? epidemic, cluarantine 
restriction, or act o f  God. Sitka shall not he in breach of this Agreement as  the 1,esult of any 
failure or delay in perii)rming any of its obligations in this Agreement if suclz failure to pcrfor~il 
or delay in pcrforniing is directly and prosin-rately caused by any order of any United States court 
of competent jurisdiction, or by any act, rule, regulation: order or directive of any superior 
govenimental unit or any agency tlicrcof. or by any tcrniination. mociification. suspension. or 
revocation of any pennit, license. allocation, appropriation. or certificate Iield by Sitka. In the 
event Sitka or TAB is relieved of an obligation under this Agreement due to Forcc Majeure, time 
franies under this Agreement shall be ad-iusted accordingly. ?'he party asserting a Force Ma-ieurc 
event 1ii~1st demonstrate direct and proxi~nate cause by clear and coilvincing evidence. 
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17. Applicable Law. 

Any action or lawsuit brought to construe, interpret, or enforce this Agreement shall be brought 
in the superior court of the State of Alaska i11 Sitka. Alaska. Venue for any such action or lawsuit 
shall lie excl~~sively in Sitka, Alaska. The parties specifically disavow any application under the 
removal jurisdiction of the federal courts on grounds of di\rersity of citizenship, in any litigation 
concenling this Agreement. 

18. Effective Date. 

This Agreement is effective as of the last date signed belom. which shall be decmed the 
"effective date" for the purpose of any time period which iilcorporates that term in this 
Agreement. 

19. Authority. 

The parties represent and ~varrant to each other that they have the full, complete. and absolute 
authorit) to enter into this Agreement; that this Agreement has been duly authorbed by the 
governing body of each part!: that the person executing this Agreement on its behalf has the full 
power and authorit) to do so; and that this Agreement is binding and enforceable against i r  in 
accordance ctith its terms. TAB acknon-ledges that this Agreement is only effective as against 
Sitka if the City and Borough of Sitka Assembly votes to authorize the Municipal Administrator 
to execute this Agreeinent on behalf of Sitka, and the Municipal LZdniinistrator of Sitka 
represents and \vanants by affixing his signature to this Agreement that the Assembly has so 
toted. 

20. Amcnd~nent and Severability. 

This Agreement ]nay not be amended except by written agreeiilent of both parties. If an! 
provision of this Agreement or any application thereof to any pcrson, entity, or circumstaiice is 
held invalid, the reilzainder of' this Agreement and application thereof LO any person. entity. or 
circunistances shall not be al'lected thereby. 

21. Time of Esscncc. 

Time is of the cssence in this Agreetnent. 
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AMENDMENT NO. 1 TO 
TRUE ALASKA BOTTLING COMPANY PURCHASE AGREEMENT 

FOR RAW WATER IN BULK FOR EXPORT 

WHEREAS, the City and Borough of Sitka (hereinafter "Sitka") and True Alaska 
Bottling Company ("TAB") executed the "True Alaska Bottling Company Purchase Agreement 
for Raw Water in Bulk for Export" (hereinafter "the Agreement") with an effective date of 
October 10,2006; 

WHEREAS, Sitka and TAB agree to amend the Agreement at set out in this Amendment 
No. 1 To True Alaska Bottling Company Purchase Agreement For Raw Water In Bulk For 
Export ("Amendment No. 1") at Sections 3.1 and 3.2, regarding any reference to the first "24 
months" of the Agreement, and changing it to the first "36 months" of the Agreement, which will 
extend the deadline by one additional year until December 8, 2009 for TAB to "take [the 
required] delivery of and export at least 20 million gallons of water from Sitka pursuant to this 
Agreement ;" 

WHEREAS, this agreement to extend TAB'S deadline by one additional year at Sections 
3.1 and 3.2 is contingent upon TAB agreeing to the following conditions, which were required 
and approved by the CBS Assembly at its Regular Meeting on January 27, 2009: 

1. Revising Section 5.2 of the Agreement to provide for required start or 
notification dates and 30 day progress updates by TAB regarding third 
party inquiries for the purchase of bulk water; 

2. That Sitka receives a non-refundable payment of $1 18,000 in case from 
TAB at the time of the execution of this Amendment No. 1, and that 
$18,000 of that money will go toward outstanding bills that TAB owes to 
Sitka, with $100,000 retained by Sitka unencumbered; 

3. That TAB agrees to pay, and not contest, the outstanding balance of its 
current debts owed to the Sitka, by December 1, 2009; 

4. That Dick Kearns of TAB submit an affidavit attesting to the existence of 
a contract to sell bulk water that he is not allowed to share due to a 
confidentiality agreement; and 

5 .  That this Amendment will take effect upon receipt of $1 18,000 to Sitka 
that must be submitted within one month of the Assembly's motion, by 
February 27, 2009. 

NOW, THEREFORE, Sitka and TAB, based on TAB agreeing and fulfilling all 
' conditions required by the City and Borough of Sitka Assembly set out above, agrec to amend 
the Agreement as follows, as authorized and pursuant to Section 20 of the Agreement: 

A. Section 3.1 of the Agreement is amended to read as follows (new language 
underline; deleted language stricken): 

AMENDMENT NO. I TO TRLJE ALASKA BOTTLING COMPANY 
PURCHASE AGREEMENT FOR RAW WATER IN BULK FOR EXPORT 
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3. Water Volumes Contracted by TAB from Sitka. 

Sitka will make available to TAB a total of 8,960 acre-feet of raw water for a 
period of 36 months after the effective date of this Agreement. At the conclusion 
of the 36-month period described in the previous sentence, TAB'S access to water 
will revert to the stages outlined in Subsection. 3.2 of this Agreement, providing 
TAB has met the minimum export volumes set out in Section 3 (this Section) of 
this Agreement. During the 36-month period immediately after -the effective date 
of this Agreement, TAB must take delivery of and export at least 20 million 
gallons of water. If TAB does not take delivery of and export at least 20 million 
gallons of water from Sitka pursuant to this Agreement in the first 36 months after 
the effective date of this Agreement, this Agreement shall, at Sitka's election, 
terminate and expire without further action by Sitka on the forty-fifth (45Ih) day 
after Sitka gives notice to TAB by certified mail that TAB has breached or failed 
to comply with one of more of the conditions or requirements of this Agreement. 
unless within said 45-day period, TAB cures the specified default or defaults to 
Sitka's satisfaction, as determined by Sitka in its sole discretion. 

B. Section 3.2 of the Agreement is amended to read as follows (new language 
underline; deleted language stricken): 

3. Water Volumes Contracted by TAB from Sitka. 

3.2 Thirty six months after the effective date of this Agreement, the Stages described 
in this subsection start. The quantities of raw water in bulk which is available for 
export by TAB from Sitka under this Agreement are set forth below, and shall 
increase in maximum export volumes available and minimum export 
requirements as follows: 

* * *  
Stage 1: Stage 1 begins 36 months after the effective date of this 
Agreement. Sitka will make available to TAB not less than 1,000 acre- 
feet (325.8 MG) of raw water in a 12-month period in Stage 1. To remain 
at Stage 1 for a 12 month-period starting on the Stage Anniversary Date of 
Stage 1, TAB must have taken delivery of and exported from Sitka a 
minimum of 61.4 af (20 MG) of bulk water within the 12-month period 
immediately previous to the most recent Stage Anniversary Date of Stage 
1. If TAB does not meet the requirement set out in the previous sentence 
to remain at Stage 1, this Agreement shall, at Sitka's election, terminate 
and expire without further action by Sitka on the forty-fifth (45th) day 
after Sitka gives notice to TAB by certified mail that TAB has failed to 
meet such requirement, unless within said 45-day period, TAB cures such 
failure as determined by Sitka in its sole discretion. 
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C. Section 5.2 of the Agreement is amended to read as follows (new language 
underline; deleted language stricken): 

5. Water Distribution. 

5.2 Provided that TAB is in compliance with all t s of this agreement Sitka agrees 
to refer all inquiries from third parties for the puch p e of bulk water to TAB. TAB shall 
give written notice to Sitka within seven ca1endar;bf anv such inquiry, and shall monthly 
from the date of the initial notice pive written status reports to Sitka regarding such 
inquiries. If TAB reaches agreement with any third Dare re~arding bulk water sales, 
Sitka shall be given a written notice of such an agreement with three calendar davs of the 
agreement. If TAB is unable to come to terms for sale of bulk water to said third parties 
within 90 days of the referral by Sitka to TAB, Sitka may proceed with direct 
negotiations with said third party without M e r  obligation to TAB. 

Nothing in this Amendment No. 1 supersedes, voids, or modifies the Agreement except as 
provide in this Amendment No. 1. All other sections of the Lease that are not modified by this 
Amendment No. 4 shall remain in full force and effect. 

DATE 3-3 -09 
Richard Kearns, President I 

STATE OF D\rt.Q ) 
)ss. ACRNOWLEDGMENT 
1 

THIS CERTIFIES that on this 3 day of n7&W.Zh, 2009, Richard Kearns, known to 
me or who has produced sufficient identification to be the person whose name is subscribed to 
this document, signed this document, and by signing affirms that he is the President of TRUE 
ALASKA BOTTLING COMPANY, that he has been authorized to execute the foregoing 
document on its behalf, and executes the doc 

0FFK;IAL SEAL 
TYLER D YOUNGER 

COMMISSION NO. 425044 

AMENDMENT NO. 1 TO TRUE ALASKA BOTTLNG COMPANY 
PURCHASE AGREEMENT FOR RAW WATER M BULK FOR EXPORT 
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THE CITY AND,BOROUGH OF SITKA 

STATE ALASKA ) 
) ss. ACKNOWLEDGMENT 

FIRST JUDICIAL DISTRICT ) 

THIS CERTIFIES that on 
document, and by signing affirms that he 
and Borough of Sitka, Alaska, a municipality organized under the laws of the State of Alaska, 
that he has been authorized to execute the foregoing,document, , and executes the document 
freely and voluntarily. 

- -  
Notary Public for Alaska 

7 O q L  My Commission Expi res :~  1 

ATTEST: n.. 

Ingman, MMC 
Municipal c lerk  

AMENDMENT NU. 1 T O  TRUE ALASKA BOTTLING COMPANY 
PURCHASE AGREEMENT FOR RAW WATER IN BULK FOR EXPORT 
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Jari~~ary 20th 701 0 

Bulk Water Export 

Sitka, Alaska 

T e r ~  -rrapp ph 303-674-7888 , e: tsq~1are274?~~~1ol,cor1 

CEO - True Alaska Bottling 

True Alaska Bottling 4600 SMC Sitka. Alaska 99835 T 303-880-2232 E tsquare274@aol.com ~ ~ ~ ~ k a ~ l k ~ . ~ ~ n  



True Alaska Bottling 

TAB Background :' Progress 2009 
Formed business relationship with S2C Global (2008) 
S2C Global - A leader in designing and assembling innovative systems for the delivery, automated 

handling, and distribirtion of water from source to custorner. S2C is a pilbic traded company on 

OTC (STWG). Alaska Resource Management (ARM) forrned in August 2008 to rnarket bulk water. 

Created <~ww.alaskabulkwater.com> website 
A ded~cated website for our bulk water operaticns, that has generated new prospects. 

Prospected Customers 

World Mega-Trends 
- Increasing pop~rlation growth (centered in areas already experiencing water scarcity) 

- Continuing pollution of existing freshwater sources 

- Global Warming and the effects posed to water supplies 

- Vast increase in water detnand by emerging rniddle class 

IVearly one fifth of the world's popc~lation ( approximately 1.2 billion people) live in areas where 

water is physically scarce. (Source: World Health Organizatior?) 



True Alaska Bottling 

Why has there not been bulk water exported from Sitka, Alaska? 
Economics of Oil vs. Water 

Desalination vs. Bulk Water 

Availability and Cost to obtain water 

Lack of infrastructure in receiving countries 

Approach must include development of infrastructure, shipping and distr~bution (here and abroad) 

Logistics and Challenges (working with overseas nation'sj 

Present Opportunity - IRAQ 
Alaska Resource Management, LLC. and S2C Global have been in negotiations for the past 4 

months for a contract with Iraq. 

The plan for this project is to allow 2 Very Large Crude Carriers (VLCC) which can hold 

approximately 80 niilion gallons of water to load and transfer bulk water from Sitka's Sawmill Cove 

Industrial Park, and transport the water to Fujairah, UAE. These ships are 330 meters long, and 

draft 21.5 meters. During the period following the contract execution, the construction of a water 

tank farm will begin alongside construction of a fully functional high speed bottling plant in Fujairah, 

UAE. 

The construction of the bottling plant in Fujairah w ~ l  be done by the largest bottling operator in 

India. 

i I 
j 5 Year Term - Options to Renew i 948 Million Gallon Minimum (take or pay) 

-. -- , ..-.. ... " . _ . . .  ... - "  .w,-m.l...._." 
i 
i 

j Desire to increase volume/Furnish QTR Forecasts i Paid by Irrevocable Letter of Credit -1 year funds 
j *** Payment prior to departure : 

A "Memorandum of Understanding" has been executed 

Timeline for Tank installation In Fujairah expected to parallel building of loading station in Sitka 

First shipment of bulk water from Sitka expected in the middle of 201 0 

Funding has been secured for the building of the loading station at the SMC Industrial Park 



True Alaska Bottling 

Other Opportunities 
With the completion of the Iraq agreement and construction of the infrastn~cture in UAE, the lnodel 

will be created for other countries interested in purchasing bulk water. Diligence in China and Africa 

should be completed by January 201 0. 

TAB and City & Borough of Sitka's (CBS) - Challenges 
- Consummate deal with first bulk water customer 

- True Alaska Bottling i Alaska Resource Management need a contract "In-Force'! to secure 

contract with Iraq 

- Constri~ct loading station for the first shipments upon the agreement's execution 

To make bulk water export a reality for Sitka 

- Involvement with contract parties - Execute Agreement 



True Alaska Bottling 

Working Relationship: CBS 1 TAB 

kaqestions: 

- CBS verification of Iraq Agreement 

-Propose CBS establish a liaison, and or task force to collaborate with TAB to plan loading of first 

shisrnent 

- CBS participation in future ~neetings/discussiotis with lraq concerning logistics, timelines, and 

execution of agreement 

- CBS to be an active participant in the development leading to Sitka being a major world water 

supplier 

Benefits of Joint Participation: 

- CBS will have first hand knowledge and access to information regarding issues and progress 

- Financial Implications for CBS (Iraq agreement only) 

$1 0,000:000 to $30,000,000 ! year (less payments to the State of Alaska) 

- CBS can sort out its prospective water c~rstorners and allocations based on first hand experience 

- Development of long term bulk water plan for CBS 

TAB Bulk Water Agreement - Requested Approval 
TAB believes that a contract for bulk water is imminent in the Middle East. The plans for the 

construction of tanks for bulk storage of water and the building of a new high speed bottled water 

plant have now been completed. TAB has worked diligently for the past three years to make the 

export of bulk water from Sitka a reality. TAB firmly believes that this will happen in 2010. 

Accordingly, TAB requests that the Assembly members vote to accept the proposed amendment 

to TAB's bulk water agreement as proposed by the Sawmill Cove Board. Upon acceptance by the 

CBS vote to extend TAB's agreement for another year, TAB will immediately pay all the amounts 

owed to CBS and an additional $1 00,000 towards the purchase of bulk water in 201 0. 


