POSSIBLE MOTION

I MOVE to terminate the “Agreement For Material Sale From
Municipally Owned Property” executed February 2012 with
Southeast Earthmovers.




City and Borough of Sitka

100 Lincoln Street  Sitka, Alaska 99835

Coast Guard City, USA
November 30, 2012

Sent certified & regular mail & ewmuail

Jon MeGraw
Southeast Earthmovers
Box 784

Sitka, AK 99835

Re: City and Borough of Sitka Quarry Site 5
Dear Mr. McGraw

You were sent a previous notice on July 17, 2012 about your failure to pay the minimum
monthly payment of $416.67 for March through June 2012 as required by your present
Agreement For Material Sale From Municipally Owned Property (“Current Agreement”),
executed in February 2012, You were informed that nonpayment of the royalty and land
lease payments means that you are in breach of the Current Agreement, and thus the
Current Agreement is subject to termination under Section IX, entitled Termination and
Suspension. You were given the required 30 days under the Current Agreement to cure
the breach. You failed to do so. In fact, you have failed to make any of the required
payments under the Current Agreement since the July notice, for August through
November 2012. Therefore, at the next Assembly meeting on December 11, 2012, I am
requesting the Assembly terminate the Current Agreement. CBS will also seek other
legal remedies for your default, including but not limited to pursuing the monies owned
against the bond you posted for the Current Agreement.

You were also informed in the July 17th letter about your delinquent quarry royalty and
land lease payments under your prior Agreement Material Sale & Lease Of Material
Property, dated April 9, 2001 (“Prior Agreement”). The 1™ notice was sent on April 24,
2012. The total due the City and Borough of Sitka (“CBS”) was $107,375.21. CBS has
confirmed you were paid for this material. See April 24, 2012 letter. In your email of
September 4, 2012 and in prior contacts with. the Public Works Director, you admit you
owe CBS the unpaid royalties/land lease payments, and promised to begin making
payment, including $20,000 by September 25, 2012. No such payment was made on that
date, nor have any payments been made towards the $107,375.21 arrearages. CBS will
now begin legal action against you.

This letter proposes a last chance alternative to resolve these matters. Attached is a
Promissory Note and Confession of Judgment Without Action (“Confession™) for your
signature related to your arrearages concerning the Prior Agreement. Additionally,

Providing fer today ... preparing for tomorrow




Jon McGraw
November 30, 2012
Page 2

attached is an Amendment No. 1 to your Current Agreement for your signature.
Amendment No. I requires:

1. Full payment to be made when Amendment No. 1 is signed by you for the
monies owed from March through November 2012 under your Current
Agreement;

2. Timely payments to be made on your arrearages under the Prior Agreement in
accordance with the attached Promissory Note and Confession;

3. Agreement that if you fail to remain current with the payments under your
Current Agreement, as well as the arrearages under the Prior Agreement, your
Current Agreement may be terminated by CBS. WNo further cure notice is
required before termination of the Current Agreement for failure to timely pay
the arrearages under the Prior Agreement, except as provided in the Promissory
Note.

The Assembly agenda is prepared next Wednesday at noon. Failure to sign and submit
the Promissory Note and Confession regarding your prior Agreement, as well as
Amendment No. | regarding your Current Agreement, will result in my recommending to
the Assembly to terminate your Current Agreement and proceed with legal action against
you concerning the arrearages under your Prior Agreement and Current Agreement. If
you timely sign and submit all of the documents, I will recommend the Assembly accept
Amendment No. 1 to your current Agreement.

If'you have any questions, contact me as soon as possible.
Sincerely, ?

Mumicipal Administrator

Attachments

cc:  Theresa Hillhouse, Municipal Attorney

Michael Harmon, Public Works Director
Jay Sweeney, Finance Director




City and Borough of Sitka

PUBLIC WORKS
100 LINCOLN STREET « SITKA, ALASKA 99835
PHONE (907) 747-1804 « FAX (807) 747-3158

July 178, 2012

Southeast Earthmovers
Box 784
Sitka, AK 99835

Re: City and Borough of Sitka Quarry Site 5
Dear Mr, McGraw

We had previously notified you of required quarry royalty payments on April 24, 2012
(certified mail). The total due the CBS is $107,375.21. Our discussions with Tim Eddy have
indicated he has paid you for this material. Tn addition to the royalty payment noted above, the
minimum monthly payment of 416.67 has not been made for March, April, May and June of
2012. Nonpayment of the royalties owed CBS means that you are in violation of your quarry
purchase agreement with the CBS signed and dated by you on February 27 2012.

Pursuant to the agreement, Section IX Termination and Suspension, we are issuing a 30 day
notice of termination of the agreement which will be effective August 16™, 2012, A default lease
agreement may be reinstated if required payments are made within the 30 days. The Bond
companies will be notified of defanlt if the required payments are not made within the 30 days.
If the bonds must be used to cover the default, any and all additional costs associated with
recovering the money owed to CBS will be added to the balance owed. These could include
attorney and other legal fees. Also any monies currenily owed o Seutheast Earthmovers now or
in the future by CBS will be used to pay off the royalties owed and other costs incurred to

collect, :

Sincerely,

o

Michael Harmon P.E.
‘Public Works Director
City and Borough of Sitka

CC  Jim Dinley, Administrator
Stephen Weatherman, Municipal Engineer
Jay Sweeney, Finance Director
Theresa Hillhouse, Municipal Attorney
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— On Tue, 9/4/12, Jon McGraw <earthmovers.jon{@att. nef> wrote:

From: Jon McGraw <earthmovers.jon(@att.net>>
Subject: Re Granite Creek ste 5

To: stephen{@city.yahoo.com

Cc: earthmovers.jon(@att. net

Date: Tuesday, September 4, 2012, 1:50 PM

Stephen _

Mike said to send this to you about payments for site 5.

Yes I do owe the City an unpaid amount for royalties. I talked to Mike about making payments on this. I will
make the first payment of $20,000.00 by the 25th and work at making monthly payments. You also have money
with held for Oja street that I would like to apply to this

As you are awere the do royalties are under the old lease not the new one.

Please et me know as soon as you can if this acceptable.

Thanks Jon carthmovers.jon@att.net




City and Borough of Sitka

PUBLIC WORKS
100 LINCOLN STREET - SITKA, ALASKA 93535
PHONE (307} 747- 1804 « FAX {957} 7479150

4/24{12

Sautheast Earthimovers

Box 784

Sitka, AK 99835

Re: City and Borough of Sitha Quarry Site 5
Dear lon

We have reviewed the as-huild plans you have submitted for the end of 2011 quarry quantities for yaur
tease of City and Borough of Sitka Quarry Site 5. Based gn the survey 200086 cubic yards oi‘ rack has
beern quarried. Ourrecords indlicate that you have made the following payments.

Jon McGraw's Quarry paymeants

Work  Payment Cupnttlative Quantity Cumulative
fonth  Month TFotal oY Total
March  April $ 56,761.42 % 56,761.42 36,620.27 36,62027
April May 4797498 5 104,736.40 30,981.60 . &67,571.87
bday: June $38,811.69 $.143,548.09 25,039.80 497,611.67
June Suly $ 35,681.00 5 155,210.28 23,02000 11563167
July Algust $11,662.20 S 16707709 7,524.00  123,155.67
Augist  September  $11,866.80 S467,077.09 7,656,080 130,811.67
Cross section totals cy 200,085.00
Cross section €Y anveunt not paid for £9,274.33
Total Due to Cly $107,375.21

Our discussions with Tirm Eddy have indicated he has paid you for this material. We expect to receive
paymeni fof these foyalties ($107,375.21) rio fiter than 5/15/2012 per the lease,

V-
S\Epﬁg‘i eatherman R.E. ’
viunicipal Engineer
& City and Borough of Sitka




PROMISSORY NOTE

November 30, 2012
$107,375.21, Plus Interest Sitka, Alaska

FOR CONSIDERATION RECEIVED, Southeast Earthmovers, Inc., P.O. Box 784, Sitka, Alaska
99835 (referred to as "Debtor"), signs this Promissory Note ("Note") relating to past due quarried
rock royalty payments and land Jease payments due to the City and Borough of Sitka (“CBS”) refated
to Agreement Material And Lease Of Municipal Property (“Prior Agreement™), dated April 9, 2001,
amounting to One Hundred Seven Thousand Three Hundred Seventy Five and 21/100 Dollars
($107,375.21), plus interest at 12%/annum. Payments are to be timely made in accordance with
the attached Payment Schedule (“Schedule™) and in accordance with this Note.

During the period of this Note, Debtor shall remain current with any payments owed the CBS,
including but not limited to payments for loans, land leases, sales taxes, property taxes, utility
payments, and any other CBS accounts, including its payment under its current Apreement For
Material Sale From Municipally Owned Property, dated February 2012 (“Current Agreement”).
Additionally during this same period, Debtor shall comply with all CBS laws, including any
building code, building permits, zoning code provisions, etc.

CBS may cause additional parties to be added or release any party, either with or without notice to
the undersigned, either as co-maker, endorsers, or guarantors, or may extend the time for making
any payment, or may accept an installment or full payment in advance, without affecting the
liability of the Debtor.

The Debtor may prepay without penalty.

Failure to make any required payment(s) or meet the following conditions shali constitute a default
under this Note:

1. Failure to pay under this Note in accordance with the Schedule;

2, Failure to remit any other payments for loans, land leases, sales taxes, property
taxes, utility payments, and any other CBS accounts within seven (7) calendar days of the
due date;

3. Failure to comply with CBS laws, including any building code, building permits, or
zoning code provision; and

4. Breach of any other conditions in this Note

Upon a default under this Note, CBS may, at is sole discretion, concurrently undertake one or
more of the following remedies:

1. Declare the entire amount unpaid balance of this Note, including all interest, due
and payable;
2. Terminate any of the Debtor’s leases with CBS, including the current Agreement

and the Debtor’s lease of the Sawmill Cove Industrial Park Administration Building space;

PROMISSORY NOTE «Page 1 of 2




and

3. Apply auy payments currently due to Debtor by CBS or through any of the CBS’s
contractor, including any subcontractor agreement associated with the Blue Lake
Hydroelectric project, towards the unpaid balance of this Note.

Before undertaking any of the above available remedies in the case of a default under this Note,
CBS shall provide Debtor written notice of the default and right to cure, sent by United States
certified mail. Debtor shall be afforded a right to cure any default within a thirty (30) day period
from the date of the written notice of default and right to cure. If any default is nof cured by
Debtor within the thirty (30) day period, CBS shall have the right to enforce any remedy, in full or
in part, without further written notice to debtor, this right being expressly waived by Debtor. .

Should CBS take any action regarding default or to collect regarding this Note, Debtor agrees to
pay all reasonable attorney fees, court costs (including fees and court costs in any appeal or
bankruptcy proceeding and including on any matter this is specific to a bankruptey proceeding),
plus any actual expenditures incurred to secure the payment of or to collect on this Note.

Debtor waives demand, protest and notice of demand, protest and nonpayment, and expressly
agrees that this Note or any provision of this Note may be extended from time to time, and
consents to the acceptance of further security, including other types of security, all without in any
way affecting the liability of such parties.

If any part of this Promissory Note is found to be invalid, illegal or unenforceable, the validity,
legality and enforceability of the remaining provisions will not in any way be affected or impaired.

This Note is also signed simulianeous with the attached Confession of Judgment Without Action
(“Confession™) against Debtor regarding this Note. CBS will file the Confession to obtain
satisfaction for any amount owed under this Note in accordance with the provisions set out in the
Confession and/or Note upon default by Debtor after cure period has expired.

Jon W. McGraw, President
Southeast Earthmovers, Ine,
STATE OF ALASEA

Moo i

FIRST JUDICIAL DISTRICT )

On this  day of , 2012, Jon W. McGraw, whose identity is
personally known to me or proved to me on the basis of satisfactory evidence, signs this
Confession of Judgment on behalf of Southeast Earthmovers, Inc., and affirms by signing this
document to be authorized to sign on behalf of Southeast Earthmovers, Inc., and does so freely and
voluntarily.

Notary Public for Alaska
My Commission Expires:

FROMISSORY NOTE - Page 2 of 2




Terms:

Payment

Number

Payment Scheduie
For Promissory Note
in the Amount of $107,375.21

Number of Payments:
Arnual Interest Rate:

Daily inferest Rate:
Pericdic Payment:

Payment
Date

Beginning
Principal
Balance

12/31/2012 5 197,375.21

1/31/2013
2/28/2013
3/31/2013
4/30/2013
5/31/2013
6/30/2013
7/31/2013
8/31/2013
9/30/2013
10/31/2013
11/30/2013

$

S
$
s
s
$
$
S
s
5
$

98,930.05
90,398.81
81,691.47
72,984.55
64,164.89
55,279.34
46,285.05
37,217.27
28,057.08
18,794.30

9,446.34

Between
Southeast Earthmovers, lnc. and the City and Borough of Sitka
November 30, 2012

12
12.00%
0.03288% (365/366 Day Basis)
$ 9,539,51

Beginning
interest Principal Principal

Payment Portion Portion Balance
9,539.51 S 1,09434 S5 844516 $ 98,930.05
9,539.51 S 1,00827 S 853123 S 90,398.81
9,539.51 $ 83216 S 870734 § 8169147
9,539.51 $§ 83258 S 870692 § 72,984.55
9,539.51 S 719.85 S B8,819.66 $ 64,164.89
9,539.51 S 65395 $ 888555 § 55,275.34
9,535.51 S 545272 S 899429 S 45,285.05
9,533.51 S 47173 S 906778 $§ 37,217.27
9,539.51 S 37931 S 916020 $ 28,057.08
9,53951 $- 27673 S 926278 S 1879430
953951 § 19155 S 934796 § 9,446.34
9,539.51 5 93.17 5 944634 S 0.00

LA A AN U U D A A 0 4 4
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12
13
14
15
16
17
18
19
26
21
22
23
24
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IN THE DISTRICT COURT FOR THE STATE OF AL ASKA

FIRST JUDICIAL DISTRICT AT SITKA

CITY AND BOROUGH OF SITKA, )
)
Plaintiff, )
- )
Vvs. )
)
SOUTHEAST EARTHMOVERS, INC., )
¢ }
Defendant. ) -
) Case No. 151-12- CI

CONFESSION OF JUDGMENT WITHOUT ACTION

1. Pursvant to Alaska R. Civ. P. 57(c), Soiltheast Earthmovers, Inc. (“Defendant™),
confesses judgment in favor of the City and Borough of Sitka (“Plaintiff” or “Sitka”) for a
total amount of arrearages of One Hundred Seven Thousaund Three Hundred Seventy-five
Dollars and 21/100 ($107,375.21) in foyalties and land lease payments owed to Plaintiff for
Granite Creek Industrial Area Site 5 based on the Agreement Material Sale And Lease Of
Mumicipal Property (“Prior Agreement”) effective April 1, 2001, plus interest calculated at
12%/annum.

2. The amount of payment and procedures to follow are sel out in the attached .

+
E

i’mmissory Note (“Note™} with a payment schedule (“Schedule”), signed by the Defendant on
the same date at this Confession Of Judgment Without Action (“Confession™), and made part
of this doeument as Exhibit A. Each payment shall be timely delivered to Plaintiff at 100
Lincoln Street in Sitka, Alaska. Payments shall be made until all arrears have been paid in

full, including interest.

Confession of Judgment Without Action

City and Borough of Sitha vs. Southeast Eqrthmovers, nc.
Case No, 18I-12- Cr .

Page i of 3




CITY-BORQUGH
ATTORNCY
ATY AnD BOROUGH
OF SITKA
100 LINCOLN 8T, -
SITKA, ALASKA g9a3s
TELEPHONE 747-1821
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3. Plaintiff agrees not to file this Confession with the Court and request entry of final
judgment or to execute upon this Confession unless and until Defendant fails to comply with
conditions set forth in this Confession and/or Note, which inciudesr failing to make timely
payments according to the Note with its Schedule regarding royalties and land payments owed
to Plaintiff in accordance with the Prior Aéeement. Default under the Note which entitles the
Plaintiff to file this Confession with the Court also includes, but is not limited to, the
Defendant not making timely pay]:];ents under its Agreement For Material Sale From
Municipally Owned Property, dated February 2012 (“Current Agreement”). Defendant agrees
that if Defendant fails to comply with the conditions in this Confession and/or Note,
acceleration of the amount owed under the attached Note with its Schedule shall be permitted
at the election of Plaintiff, based on the default provisions of the Note. Plaiaﬁff shall be
entitled, by affidavit of default and without notice to Defendant, to have a writ of execution
issued against all of Defendant’s property, both real and personal, as well as proceed with all
other remedies allowed by law.

4. If it becomes necessary to take legal action to enforce this Confession, Defendant
agrees that Plaintiff will be considered the prevailing party and shall be entitled to recover its
court costs, full reasonable attorney’s fees, and any collection costs incurred to obtain all
arhounts due to Plaintiff.

DATED AT Sitka, Alaska, on this day of ‘ 20

CITY AND BOROUGH OF SITKA

Theresa Hillhcuse, Municipal Attorney
Alaska Bar No. 8011086

Confession of Judgment Without Action

City and Borough of Sitka vs. Southeast Farthmaovers, Inc.
Case No. 1S5k-12~ aa o
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VERIFICATION OF CONFESSION OF JUDGMENT

STATE OF ALASKA - )
Jss.
FIRST JUDICIAL DISTRICT )

I, Jon W. McGraw, President for Southeast Earthmovers, Inc., under oath, affirm that [
am authorized to make this verification, know the contents of the Confession Of Judgment
Without Action, and believe the same to be true and just. I authorize freely and voluntarily
judgment to be given against Southeast Earthmovers, based on this Confession Of Judgment
Without Action. .

DATED at Sitka, Alaska, this day of . 2012,

Jon W. McGraw, President
Southeast Earthmovers, Inc.

STATE OF ALASKA
ss.

St S’

FIRST JUDICIAL DISTRICT )

On this _ day of , 2012, Jon W. McGraw, whose identity is
personally known to me or proved to me on the basis of satisfactory evidence, signs this
Confession Of Judgment Without Action on behalf of Southeast Earthmovers, Inc., and
affirms by signing this document to be authorized to sign on behalf of Southeast Earthmovers,
Inc., and does so freely and voluntarily.

o Notary Public for Alaska
My Commission Expires:

Confession of Judgment Without Action

City and Borough of Sitha vs. Southeast Egrthmovers, Inc.
Case No, 18]-12- cr -

Page 3 of 3




AMENDMENT NO.1TO
AGREEMENT FOR MATERIAL SALE FROM
MUNICIPALLY OWNED PROPERTY

WHEREAS, on April 9, 2001, City and Borough of Sitka (“Sitka™) and Southeast
Earthmovers, Inc. (“Purchaser™) entered into a ten year “Agreement Material Sale And Lease Of
Municipal Property” (“Prior Agreement™) for payment of royalty fees and land lease for material
removed from Granite Creek Gravel Pit Site 5;

WHEREAS, the Sitka and Purchaser entered into a subsequent “Agreement For Material
Sale From Municipally Owned Property” in February 2012 (“Current Agreement™) for payment
of royalty fees and land lease for material removed from Granite Creek Gravel Pit Site 5;

WHEREAS, Purchaser owes Sitka $107,375.21 in royalties/land lease payments from the
Prior Agreement, plus interest at 12%/annum;

WHEREAS, Purchaser owes Sitka $3,750.03 in royalties/land lease payments from the
Current Agreement, plus interest at 12%/annum;

WHEREAS, Purchaser has agreed to execute the attached Promissory Note (“Note™) with
attached Payment Schedule (“Schedule”), as well as a Confession Of Tudgment Without Action
(“Confession™) to pay Sitka all arrearages on the Prior Agreement;

WHEREAS, Purchaser pays all arrearages owed to Sitka from March through November
2012 on the Current Agreement upon execution of this Amendment No. 1 To Agreement For
Material Sale From Municipally Owned Property (“Amendment No. 17);

WHEREAS, Sitka and Purchaser agree to amend the Current Agreement as sct out in this
Amendment No. 1 to reflect the agreed to conditions set out in the Note and Confession, as well
as to address payments due under Current Agreement (new language underlined; deleted
language stricken): '

SECTION IX. TERMINATION AND SUSPENSION

% o %

D. This_Agreement may be terminated by CBS if Purchaser fails to comply with the
Promissory Note and Confession Of Judgment Without Action. dated , made as an
attachment to this Apgreement.

AMENDMENT NO. 1 TO AGREEMENT FOR. MATERIAL SALE FROM MUNICIPALLY GWNED PROPERTY
Page 1 of 2




SOUTHEAST EARTHMOVERS, INC. CITY AND BOROUGH OF SITKA

Jon McGraw, President James Dinley, Municipal Administrator

STATE OF ALASKA )

) ss.

FIRST JUDICIAL DISTRICT );

Onthis __ dayof . 2012, Jon McGraw, whose identity is personally known
to me or proved to me on the basis of satisfactory evidence, signs this Amendment No. 1 To
Agreement For Material Sale From Municipally Owned Property on behalf of Southeast
Earthmovers, Inc., and affirms by signing this document to be authorized to sign on behalf of the
Southeast Earthmovers, Inc., and does so freely and voluntarily.

Notary Public for Alaska
My Commission Expires:

STATE OF ALASKA )
) s8.
FIRST JUDICIAL DISTRICT )

On this ~ day of . 2012, JAMES DINLEY, Municipal Administrator of
City and Borough of Sitka, Alaska, a municipal corporation organized under the laws of the State
of Alaska, signs this Amendment No. 1 To Agreement For Material Sale From Municipally
Owned Property on behalf of Southeast Earthmovers, Inc.,

on its behalf, and affirms by signing this document to be authorized to sign on its behalf, and
does so freely and voluntarily.

Notary Public for Alaska
My Commission Expires:

AMENDMENT NO. | TO AGREEMENT FOR MATERIAL SALE FROM MUNICIPALLY OWNED PROPERTY
Page 2 of 2




AGREEMENT

FOR MATERIAL SALE
~_ FROM

MUNICIPALLY OWNED PROPERTY

City and Borough of Sitka {(“CBS”) agrees to sell to Jon McGraw, Southeast Earthmovers, PO Box 784,
Sitka, Alaska 99835 (“Purchaser”), , the materials designated in this Agreement For Material Sale Erom
Municipally Owned Property {“Agreement”), subject to the following terms and conditions:

SECTION L.

A

SECTION L.

A

Lease Lot 5 Material Sale Southeast Earthmovers

DESCRIPTION

MATERIAL SITE:

Stte 5 as shown on plat of the Granite Creek Gravel Pit lease areas, dated March 22,
1985, and as modified by CBS Assembly on December 12, 2000. The Material Site

contains 5.88 acras more or less.

TERMS:

1. The term of this Agreement begins on February 23, 2012, and ends on April 1, 2016.

2. Purchaser agrees to pay the following royalty fees for the material removed from

the Material Site:
51.55 per cubic yard, in place

3. Itis pot the intent of CBS to allow indeterminate holding of Material Site without
development. Purchaser shall be required to begin development prior to March 1,
2012 and pay minimum royalty fees of $5,000.00 per year during the term of this
Agreement. The minimum royalty payment shall be made on a monthly hasis. The
Lessea shall make a minimum monthly payment of $416.67.

PAYMENTS

Purchaser shall be required to submit a bond upon executing this Agreement in the
amount of $100,000.00, issued by a Surety licensed to do business in Alaska. On the
yearly anniversary date of this Agreement, and after the pit cross sections are
accomplished and Purchaser is inspected for adherence to a continuation plan, CBS shall
release the prior year’s bond, in writing, and accept a new bond for the next year of

aperation, as set out in Section lLA.

Page 1of11



The purpose of the bond shall be 10 correct non-conforming conditions created by
Purchaser. An example might be to do necessary continuation work left undone or
otherwise correct site problems such as drainage control. The bond may also be used to
pay for unpaid royalties or other costs owed to CBS, such as anniversary suyveys.

The $1.55 per cubic yard Royalty Fee shail be paid using one of the following methods; -

1. Prior to each shot based on in place calculated blsst vield quantities. These
quantities shall be verified for each 100,000 yards removed from the quarry by
field survey cross sections certified by a registered engineer/surveyor.

2. Monthiy based on submitted shot records and verified by field cross sections
certified by a registered engineer/surveyor for each 100,800 vards of material
removed. This method of payment will be guaranieed by a payment bond. The
shot records are due with the royalty payment check on the first day of the,
month for the previous manths work. Failure to submit the payment by the 1™
of the month shall result in a penalty of double the rovalties due for the month.

This method is verified by field survey cross sections for each 100,000 yards
certified by a registered engineer/surveyar, unless the quarry has produced no
rock for the preceding quarter. However, the initial quarry cross section, yearly
anniversary quarry cross section, and the final quairy cross sections are aiso
required.

3 Monthly based on guantities measured by a certified scale. The scale tickets will
be used to determine the weight of material removed from the quarry. If
certitfied scale method of measurement is used, quarterly quantity based cross
section of the quarry is not required.  However, the initial quarry cross section,
yearly anniversary quarry cross sections, and the final quarry cross sections are
required.

This method of payments will be guaranteed by a payment bond. The certified
" scale records are due with the royalty paymant check on the first of the month

for the previous months work. Failure to submit the payment by the 15" of the

month shall result in a penalty of double the royalties due for the month.

The amount of the payment bond required for payment methods B.2 and B.3 above will
be based on one of iwo methods. The first method that may be used is based on the
surface area of the quarry that has not heen quarried. For each full acre and or fraction
of an acre that has not been quarried, a $25,000 payment bond is required up to a
maximurm of $100,000. The area quarried does not include the area with only
overburden removed.

The second method is based on the average amount of material that has been removed
per month in the preceding year. A $25,000 payment bond, up to a maximum of
$100,000, shall be required for each $25,000 or portion of this amount paid monthly in
royafties.

Lease Lot 5 Material Sele Southeast Farthmovers Page 2 of 11




During the first year of this Agreement, and until the quarry begins producing material,
Purchaser shall use the first method of calculating the payment bond.

b. Whatever method is used to determine payment and verification, if it becomes apparent

ettt Porchaser s consistentiy onder-reporiing the material remioved by morethenr— - — -~ oo

15% and or falsifying the records to under-report the material removal, Purchaser shall
be fined. A fine of double royalty payments of the under-reported amount will be
assessed and the Agreernent may he terminated.

E. Final royalty payments shail be based on records required in Section i, and shall be
submitted 16 CBS no later than the fifteen (15} days following the month in which

operations on the material site are completed.

Payment shall be accomplished by an accounting voucher provided by CBS far ail

payments,
SECTION {i. RECORDS
A Annually on the Agreement anniversary date, at the beginning and &t the end of the

term of this Agreement, Purchaser shall have the quarry fully cross sectioned by a
registered engineer/surveyor, licensed to practice in the State of Alaska. The cross
sections shall be certified by this engineer/surveyor and submitied to CBS. Surveyed
volume will be compared to royaity yardage paid as a methed of acco unting control.

B. Alternately, Purchaser may have the material taken from the quarry measured by either
of the following metheds:

1. Certified scale. The scale tickets will be used to determine the weight of
material removed fram the quarry and must be submitied to CBS. If cartified
scale method of measurement is used, quantity cross sections of the quarry are
not required. However, the initial quarry cross sections, yearly anniversary
quarry cross sections, and the final quarry cross seciions are required.

2. Shot records. The shot records will be used to determine the volume of
material removed from the quarry and must be submitted to CBS. i shot
records are used, quantity cross sections are required every 100,000 CY. In
additicn to the intermediate cross sections, initial quarry cross sections, yearfy
anniversary quarry cross sections, and the final cross sections are required.

C. All final royalty payments will be adjusted based on survey cross section quantities.
D. The overburden removed and disposed is incidental to the quantities measured.

However, Purchaser may at its discretion provide additional cross sections with the
overburden removed prior to blasting to be used as a base of the quantities measured.
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SECTION V. OPERATING REQUIREMENTS

A Boundary Lines and Survey Monuments — Upon execution of this Agreement, Purchaser
shall have the Material Site surveyed and control monuments placed by a registered
land surveyor to fully identify the boundaries: No boundary mark of the Material Site or
e “cm"y"smvev'ﬁrrgsvrwitness“a‘ev‘to*an#swvmmww armonument;shalfbe severed or-— ————
removed, nor shall any survey corner or monument be damaged or destroyed. Any
violation of this subsection will require Purchaser to pay for reestablishing the lines,
carners, or monuments by a registered land surveyor.

Purchaser shall also have the Material Site as it exists when this Agreement is executed,
cross sectioned within thirty (30) days of the Agreement execution date and prior o the
removal of any material. The purpose of this initial cross section is to establish the
beginninig configuration of the Material Site and base line to be used for any quarterly
cross section.

B. Lrosion Control and Protection of Waters — Road construction or aperations in
connection with this Agreement shall be conducted so as to avoid damage to streams,
lzkes or other water areas and lands adjacent to the Material Site. Vegetation and
materials shall NOT be deposited into any stream or other waste area. Locatians and/or
improvements such as road crossings over streams shall be approved, in advance, by

CBs.

All roads or other areas to be abandoned or an area to cease being an active portion of
Purchaser’s operation shall be treated with such measures to prevent erosion and shall
be reclaimed in accordance with the required reclamation pfan. Purchaser shall repair
any damages resulting from any Fzilure to perform to these reguirements to the
satisfaction of CBS. This includes, but is not limited to, waters defined in Alaska
Administrative Code at Title 5 — Fish and Game.

Alf operations shall be performed in accordance with an approved Storm Water
Pollution Prevention Plan {SWPPP). This plan shall be prepared by Purchaser and
approved by CBS and the Alaska State Department of Environmental Conservation
before work begins in the Material Site. The SWPPP may require the installation and
manitaince of siltation control structures at Purchaser’s expense.

Should CBS determine that the operations cause silting or pollution of Granite Creek to a
degree unacceptable to the Departrnent of Environmental Conservation and/for the US.
Fish and Wildlife Service after all reasonable attem pts have been made to have
Purchaser correct the problems, this Agreement shafl be void upon notification to
Purchaser by CBS. Purchaser shall hold CBS harmless from any litigation whatsoever
which may result from this action.

Siltation of Granite Creek and associated tibutaries is to be minimized. Therefore, no

earthmoving will be allowed during heavy rains, and Purchaser will, at its own expense,
provide all proper drainage and routine settlement ponds for permanent uses.
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Construetion equipment, aggregate stockpiles, etc shall not be stored within 25 feet of
Granite Creek. Purchaser will make every effort to preserve the 25- foat stream buffer.

C. Reclamation Plan — Attached and appended to this Agreement Is Appendix A —
Reclamation Plan — Granite Creek Material Site. Purchaser shall be responsible for the
adherence to this plan. Purchaser shall demonstrate compliance to the reclamation

wTe T plET oy year iy Uasks —Substantatronstonmpitence shalt begronads for tevminationor———-——-
cancelfation of the Agreement.

0. Mining Plan- Purchaser shall conduct alf operations in accordance with industry
standards, and an approved MSHA mining plan. This pién shall be prepared by
Purchaser and approved by CBS and MSHA before work begins inthe Material Site.
Operations shall also be in accordance with the following:

1 Warning signs shall be placed every 50 feet along the top of all rack cuts over 20
feet in height. The metal signs shall be 12" x 12” in size with the legend
“Warning, Steep Embankment” clearly displayed. They will be installed on
metal sign posts. Signs shall be painted safety orange in color.

2. Slopes of back watls of rock cuts and benching shail be as determined by MSHA
requirements.

3. Upon completion of a rock cut the back wali shall be scaled back of all loose rock
rubbie.
4. Storage and handling of explosives shall be performed under the direction of

persons holding proper certifications for such work.

E. Continuation Plan- In addition to the mining plan, operations shall be performed in a
manner designed to leave the Material Site in a condition conducive to additional
mining after termination of this Agreement. A continuation plan shali be prepared by
Purchaser and approved by CBS before work begins in the Material Site.

F. Fire Pratection —Purchaser shall take all necessary precautions for the prevention of
wild fires and shall be responsible for the suppression and bear the suppression costs of
any and all destructive or uncontrolfed fires cceurring within or without the Maierial
Site, resulting from any and ail operations involved under the provisions of this
Agreement. Purchaser shall comply with alt laws, regulations and rules promulgated by
the agency responsible for fire protection in the area.

G. Roads — Befora conétructing any haul road, secondary or spur roads across CBS
property, Purchaser shall obtain written approval of the location and construction
standards of such roads from CBS.

H. Access over any route not under CBS control is the sole responsibility of Purchaser.

Purchaser agrees that any permanent route, access or right of way obtained over
privately owned property shall include a permanent easement to CBS.

Lease Lot 5 Material Sale Southeast Farthmovers Page 5 of 11




S P N N

Purchaser shall maintain adequate supervision at all times when operations are in
progress to insure that the terms and conditions of this Agreement and all applicable
Federal, State and local laws, rules and regulations governing such operations are
enforced. At all times, when operations are in progress, Purchaser or a person
authorized by Purchaser to assume the responsibilities imposed by this Agreement, shall
be present on the Material Site.

trar S G et i ot ar e o R e % oy & hmee 4 = e e e by i

The terms and conditions of this Agreement shall apply with equat force upon any
agent, employee or contractor designated by Purchaser to perform any or ali of the
operations of severance, extraction or removat of the materials sold under this
Agreement, and Purchaser shall be liable for non-comphliance caused by any such agent,

employee or contractor.

Purchaser shali be responsible for the accurate location of operations under this
Agreement, including any survey that may be necessary for such locatien unless
otherwise specified in this Agreement.

Special Provisions — 1T is mutually agreed that:

1 Sound engineering practices and procedures shall be adhered to at all times
during rermoval operations. Engineering plans for roads, drainage and other
components of the project shall be submitted for review. The plans shall be
sealed and signed by a registered engineer, licensed to practice in the State of

Alaska.

2. Stumps and any other debris shall be disposed of by burning {subject to ADEC
approval} ar burying at the Granit Creek Overburden Site and in a manner
considered suitable by CBS representatives.

3. in working the land to effect the remaoval of the Agreement entitlemment,
Purchaser agrees to so manage that upon completion of the removal, a
reasonable degree of level land is maintained, per the continuation plan, from
which material has been taken, and no holes-of-water are formed.

4, At the expiration of this Agreement, Purchaser shall notify the Director of Public ;
Works so an inspection of the Material Site can he scheduled. This inspection
shall include general clean-up, compliance with the reclamation plan, removal
of all Purchaser’s equipment and any other itemn felt a responsible element of

any final inspection.

5. All responsibilities and Babilities of Purchaser shall remain in effect until this
Agreement terminates, and all of its conditions are mef, incduding cleanup of
site and.

6. Purchaser agrees to submit the Standard Accounting Voucher and payment for

material removed within fifieen {15) werking days of the expiration date or
completion, whichever occurs earlier. i
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7. If Purchaser is forced to end, restrict or curtail its operations due to State or
Federal law or regulations or for any other cause over which CBS has no control,
CBS shalt have no [iability, whatsoever.

8. Purchaser shalt coordinate its activities insofar as possible with the other
purchasers who now or in the future may hold material sale agreernents.

T TE e T e Before removing yateriatuntder uiy roadway or otherwise nterrs ptivegaveess

to any other operations, Purchaser shall make arrangements satisfactory to the
affected parties for coordinating operations. The affected parties cannot

- unreasonably withhold such approval if proper alternate arrangements have
been made. In the case where the affected parties cannot reach agreement,
CBS shall be the sole arbitrator to reach a satisfactory result.

9. The Material Site may be used for the processing and storage of material to be
removed from the Material Site, and for the temporary location and operation
of an asphalt batching plant, scales, crushers and other such equipment
necessary to produce marketable materials products. Other material incidental
to the production of asphalt or mineral products such as asphalt, filiers, or
coagulants needed for the seftiement ponds may be stored on the Material Site,
as needed. Atemporary small one bay gravel equipment maintenance shop
may also be allowed specifically for equipment used at the site.

Granite Creek is, in fact, a long term source of gravel and other mineral ,
products. As such, it is not a purchaser’s storage yard area. Permanent or long
term improvements such as garages and shops or other type buildings and uses
shall NOT be allowed. :

10. Except for those portions of the operation which are associated with low noise
levels such as maintenance of equipment, Purchasers operations shall be
confined to the hours of 7:00 A.M. to 7:00 P.M. daily. CBS reserves the right to
restrict operations on weekends and holidays, with liability to Purchaser for
viplating this restriction.

M. Purchaser may not assign its rights under this Agreement ar aliow other parties to
produce rock, gravel or finished material on the site without prior written approval of
CBS.

Prior to the approval of any such assignment, CBS shall be provided with all the terms of
the proposed assignment or production agreement. This shall incfude time of ‘
assignment and potential volumes of production. If such terms are deemed inflattonary
or of such a type to be considered an abandonment of further interest in the Material
Site by the original party, the assignment may be denied.

N. Maintenance of the main road, culverts and other such improvements shall be
maintained by Purchasers at no expense to CBS,

0. Siltation of Granite Creek and assaciated tributaries is to be minimized. Therefore, no
earthmoving wilf be allowed during heavy rains, and Purchaser, at its own expense, shall

Lease Lot 5 Material Sale Southeast Farthmovers Page 7 of 11




provide all proper drainage and routine settlement ponds for permanent uses. Thisis
covered in the Reclamation Plan, as attached.

p. Purchaser shall adhere to all State and local regulations regarding the storage and
handling of explosives.

T T T SECTION Y AR T Y AR D N DEMI N I CATION e e e

Purchaser shall defend, hold harrless, and indemnify CBS from any and all dlaims, demands, suits, loss,
liabifity and expense for injury to or death of persons and damage to of loss of property arising out of or
connected with the exercise of the Purchaser’s privileges granted by this Agreement, or arising out of
any incident whatsoever which may accur on the Material Site or commonly used facility. This includes
but not limited to damage to power lines, poles and facilities, telephone lines and poles, survey
monuments, roads, bridges and culverts, pollution andfor damage to water systems, or personal injury.

SECTION VI INSURANCE

A Purchaser shall carry Workers’ Compensation insurance, in accordance with the rules
and regulations of the Siate of Alaska. This policy shall also include Employers’ Lizbility
limits of no less than $500,000. If applicable, the policy shall also cover USL&H and
Maritime employees that may be employed by purchaser, as it relates to the activities of

this Agreement.

B. Purchaser shall carry Commerciat General Liability insurance with occurrence fimits of
$1,000,000 and aggregate fimits of $2,000,000. This policy shall in no way Himit or
exclude blasting operations and any other significant exclusions of coverage shall be
shown on the certificate of insurance. This policy shall name the City & Borough of Sitka
as an additional insured.

C. Purchaser shall carry Business Automobile insurance with limits of $1,000,000. This
shall cover all owned, non-owned and hired automobiles that are used in the operations
related to this Agreement. The policy shall name CBS as an additional insured.

D. Purchaser shall carry Excess or Umbrella Liability insurance with limits of no less than
$5,000,000. This insurance shall be in excess to the Commercial General Liability,
Business Automohile and Employers” Liabifity.

Purchaser shall provide a Certificate of Insurance that evidences the above. This
Certificate shall also aifow for a 30 day notice of cancellation or material change of

coverage.

SECTIONVIL  IMPROVEMENTS AND OCCUPANCY

A Any improvements to transportation facilities including crushers, mixing plants,
buildings, bridges, roads or any other constructed by Purchasers in connection with this
Agreement and within the Material Site area shall be in accordance with plans approved
by CBS. Improvement and facility safety (both design & operation) shall be the
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SECTION VHI.

Al

B.

SECTION IX.

A

SECTION X,

A

TERMINATION AND SUSPENSION

responsibility of Purchaser, and not the responsibility of CBS. Purchaser agrees to follow
all applicable safety and building codes, regulations, and permits.

The Purchaser shall, within sixty (60} days after the expiration of termination date of this
Agreement, remove alt equipment and other personal property from the Material Site,
and com piy with Subsection IV.L.4.

INSPECTION

Authoprized agents of CBS shall have access at all times to the Material Site.

At all times when operations are in progress, Purchaser shall have a representative
readily available at the site of cperations who shall he authorized 10 receive on behalf of
Purchaser, any notices and instructions given by authorized CBS personnel in regard to
the performance under this Agreement, and to take such action as is required by the
terms of this Agreement.

This Agreement may be terminated by CBS if Purchaser breaches the Agreement and
fails to correct this breech within thirty (30} days after written notice is served upon

Purchaser.

Failure of Purchaser to {ake immediate action to correct unwarranted damage to
natural resources may be corrected by CBS to prevent addztlonal damage. Any cost
incurred by CBS shall be paid by Purchaser.

This Agreement may be terminated by mutual agreement of both parties on terms and
conditions agreed upaon, in writing by both parties.

RESERVATIONS

CBS makes no representations as to the suitability of the property as a material source
for any particular use. Purchaser shall determine the suitability of the materifal for any

application.

CBS reserves the right to enter into other agreements regarding other material sites in
the Granite Creek Quarry area to other parties.during the term of this Agreement.

CBS reserves the right to permit other compatible users, including the sale of materials,
on the lands near the Material Site provided CBS determines that such uses will not
unduly impair Purchaser's operations under this Agreement.

Should the Municipality enter into any other agreements regarding other material sites
within the Granite Creek area, the other purchaser shall pay lease fee and royalties not
less than amounts as set forth in Section It of this Agreement.
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SECTION XI. PERMITS
A, Purchaser must prepare and submit a Storm Water Pollution Prevention Plan {SWPPP],
The plan shall be approved by CBS and the Alaska State Department of Environmental

Conservation before work begins in the Material site.

B. All operations shall be in accordance with the City and Bcrough ofSﬁka Condltsonat Use
o ot Permiity @8 1 now existsoras miodiffed Tn the future: e T T T e

€. Purchaser shall obtain any other permits required as needed to construct and operate at
the Material Site.

SECTION Xli.  PASSAGE QF TITLE

Allrights, title and inlerest in or to any materal included in this Agreement shall remain with CBS until it
has been paid for, or removed from the Material Site, provided however, that the right, title and interest
in or to any materfal which has been paid for, but not removed from the Material Site by Purchaser
withir the period of the Agreement or any extension there shall vest in CBS.

SECTION XL EXPIRATION AND EXTENSION

This Agreement shall expire on April 1, 2016,
SECTION Xiv.  WARRANTIES

THIS AGREEMENT IS MADE WITHOUT ANY WARRANTIES BY CBS, EXPRESS OR IMPLIED, AS TO THE
QUANTITY, QUALITY, MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR USE, CONCERNING THE
MATERIAL TO BE EXTRACTED UNDER AGREEMENT.

SECTION XV.  WAIVER

No agent, representative or employee of CBS has authority to waive any provision of this Agreement
unless expressly authorized to do so, in writing, by the Municipal Administrator.
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Southeast Earthmovers
PURCHASER

T T ion McGraw
STATE OF ALASKA )
- } ss:
FIRST JUDICIAL DISTRICT )

b L
day of q e havty  , 2012, personally appeared before me
, whose :dentxty(ls personally known to me or proved to me on

___On this

Aon M bvav
the basis of satisfactory evidence, and who states under oath by signing this document that he

has the authority to sign the Purchase Agreement and does so freely and voluntarily.

OMCL mb»/

“‘““““““*‘*ﬂ%waﬂ&‘ Notary Public for Aiaské}
STA ; :
) TE OF ALASEA : My Commission Expires: = M 1 L GOl L’(
NOTFARY PUBLIC

CINDY McCRAW

CITY AND BORGUGH CF SiTKA

,"/ i iy
- _My,&ummtss;m.ﬁxpmegxg L LL‘ Ny
&ml\\\\\\\‘x\x\um\mummmuﬁ\m—i‘u
TN

Jim Dinley
icipal Administrator

STATE OF ALASKA )]
) ss.

FIRST JUDICIAL DISTRICT )

e’ ;
THIS CERTIFIES that on the % day of }z&bfbid '/U , 2012, before me, a Notary
nley, Municipal Administrator of

Public in and for the State of Alaska, personaily appeared Jim
the City and Borough of Sitka, Alaska, a municipality organized under the laws of the State of

Alaska, and by signing this document verifies that he has been authorized to execute this

document on its behalf, and he signs freely and VOIU%’M
Notary Public for Alaska
My Commission expures.& ’"/S 2[ }J S
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CITY AND BOROUGH OF SITKA
100 LINCOLN STREET
SITKA, ALASKA 99835

AGREEMENT
MATERIAL SALE and LEASE
OF

MUNICIPAL PROPERTY"

The City and Borough of Sitka, represented by the Administrator or his authorized representative, hereinafter
referred to as the Municipality, does hereby sell and/or lease; and

Jon McGraw
Southeast Farthmovers
PO Box 784 '
Sitka, AK 99835 . !

hereinafter called the Lessee, does hereby agree to lease the property designated herein, subject to the
following terms and conditions: -

SECTION 1. DESCRIFTION

A. LEASE AREAZ

Site 5 as shown on the plat of the Granite Creek Gravel Pit Leasé areas dated March 22,
1985 and modified by the CBS Assembly on December 12, 2000. Lease area contains 5.88

acres more or less,

B. TERMS

1. The term of this [ease is ter (10) years. An additional five (5) years may be granted
if it is determined, afer inspection by municipal staff, that there has been
adherence to the approved reclamation plan and thatitis in the bestinterests ofthe
Municipality. Any extension must be approved by the Assembly.

2, The Lessee agrees to pay the following royzlty fees for the material removed from
the material site: )
3 1.55 Per Cubic Yard
. A Thne Lessee agrees to pay the fbli_owing rent for the lease of the properly, as
‘ follows: .

$100.00 Per Acre Per Moiith for that acreage under rock nit development
~and $100.00 per acre, per month for acreage used for rock processing equipment.
The beginning, working area of the lease is 2.79 acres. Therefore, thie beginning,
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SECTION Ik

A

SECTION il

SECTION 1V,

monthly lease payment is $279.00 per month.

It s not the intent of the Muricipality to allow indetenminate holding of lease areas
without developrment. The Lessee shall be required to begin development within
six (8) months of execution of this lease and pay a minimum of $5,000 peryearin
royatly fees during the ten year term of ihis lease.

If active mining ceases for more than six months, this lease reverts to the City.

PAYMENTS

MATERIAL SALE:

1.

S

Lessea shall be required o submit a yearly performance bond in the amount of
$25,000 issued by a Surefy licensed {o do business in Alaska. At the time each
year that the pit cross seclions are accomplished and Lessee is inspected for
adherence to a reclarnation plan, the Municipality shall refease the prior year's
bond, in writing and accepta new bond for the next year of operation. (See Section

M, 1)

The purpose of said bond shall be to comrect non-conforming conditions created by
the Lesses. An gXample might be {0 do necessary reclamation work left undene
or otherwise correct site problems such as drainage control. Said bond may also
he used to pay for unpaid royalties or other costs fairly owed to the Municipafiiy.

The bid royalty amount of $1.55 per yard Ro.yalty Fee shall be paid annuaily.

The lease rent payment may be paid in advance either monthly, yearly or for the
fult term of the lease.

Royalty payments shall be based on records required in Section HI, and shall be .
submited to the Municipality no fater than the thirfieth (30th) warking day following
the: completion of the annual survey.

Lessee shall pay royalties based upon strveyed cross sections of the active mining
area. .

RECORDS

By June 30® of each year of this lease, the Lessee shall cause the lease areato be
fully cross secfioned, by a registered surveyor, licensed to practice in the State of
Alaska. The cross sections shall be cerdified by said surveyor and submitfed to the
Municipality. Royalty adjustments, if required will be based on surveyed quantities.

OPERATING REQUIREMENTS

1.

Surveying --

Upon execution of this lease, the Lessee shall bear the responsibiiity to have the
lease area surveyed and control monuments placed by a registered Jand surveyor
to fuily identify the boundaries. No boundary mark of the lease area or any survey
lines nor witness iree fo any survey corner or monument, shall be severed or
removed, nor shail any survey corner or monument be damaged or destroyed. Any
violation of this clause will require the Lessee to bear the expense of re-
establishing the lines, corners, or monuments by a registered land survayor.
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establishing the lines, corners, or monuments by a registered land surveyor.

The Lesses shall also bear the responsibility of having the lease area, as it exists
when the lease is signed, cross sectioned within thirty {30) days of lease execution
and prior to the removal of any material, The purpose shalt be o establish the
beginning configuration of the lease area and base line to be used when the next
annual cross section is accomplished.

The area applicable to the lease fee shall be determined as follows:

-The initial and yearly survey of the pit shall locate the most advanced Fmit of
ciearing and stripping. At this point a line at right angle to the centerline of the pit
shall be established between the sidelines of the lease area. The area betwsen
the clearing limit leaise boundary and the line thus established shall determine the
fease fee for the next year.

Erosion and Pollution Control

Read construction or operations in connection with this cantract shall be conducted
50 as to dvojd damage fo sfreams, lakes or other water areas and lands adjacent
thereto. Vegetation and materials shall NOT be deposited into any stream or other
water area. Locations and/or improvements such as road crossings over streams
shall be approved, in advance, by the Municipality and appropriate state and
federal agencies.

All roads or other areas to be abandoned or an area ceases to be an active portion
of the Lessee’s operation shall be treated with such measures fo prevent erosion
and shall be reclaimed per the required reclamation plan. Any damages resuiting
from any failure to perform to these requirements shall be repaired by the Lessee
to the satisfaction of the Municipality. This includes, but is not Emited to waters
defined in Title 5 - Fish and Game and Title 6 -~ Protection to Anadromous Fish;

State of Alaska.

Ali pit mining and rock processing operafions shall be performed in accordance
with an approved Storm Water Pollution Prevention Plan (SWPPP). This plan shall
be prepared by the Lessee and approved by the Gity before any work begins in the
leasearea {including maobilization).

The SWPPP shall be prepared fo EPA standards. The SWPPP may require the
installation and maintenance of sitation confrol structures at the Lessee's expenise

Should the Municipality determine that the operafions cause sitting or poliution of
Granite Creek to a degree unacceptable fo ihe Depariment of Envircnmental
Conservation, the U.S. Fish and Wildlife Service, after ail reasonable sltetmpts have
been made to have the Lessee correct the problerns, this lease shalf be void upon
notification to the Lessee by the Municipality. The lease shall hold harmless the
Municipality from any litigation whatsoever which may result from this action.

Siltation of Granite Creek and assoclated fributaries Is to be minimized. Therefore,
1o earthmoving will be allowed during heavy rains, and the Lessea will, at their own
expense, provide all proper drainage and routine settlement ponds for permanent
uses. Thisis covered in the Reclamation Plan, as attached.

. Construction equipment, aggregate stockpiles, etc shall not be stored within 25 feat
of Granite Creek. The Lessee will make every effort to preserve the 25-foot stream

buffer.
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Mining Plan

Lessee shall perform mining operations in accordance with industry standards and
in accordance with the following :

A, Warmning signs shall be placed every 50 feet along the top of all rock cuts over
20 feet in haight. The metal signs shall be 12"x12" in size with the legend “Warning
Steep Embankment” clearly displayed. They will be installed on metal sign posts.
Signs shall be painted safety orange in color.

B. Back walls of rock cuts shall not be constructed steeper than 0.25 feet hoifzonial
to 1.0 feet vertical. .

C. A 10-foot wide horizontal bench shall be constructed for every 30 vertical feef
of rock cut. The bench is intended to prevent rock fall from reaching the floor of the

quarry.

B, Upon completion of a rock cut the backwall shall be scaled of all loose rock
rubble.

E. All mining operations shall be conducted in accordance with industry standards.
All storage and handling of explosives shall be performed under the direction of
persons halding proper certifications for such work.

Reclamation

Altached and appended to this agreement is Appendix A - Reclamation Plan -
Granite Creek Material Site. All lessees shall be responsible for the adherence
to said plan. The leaseholder shall demonstrate compliance o said reclamation
plan on a yearly basis and substantial non-compliance shall be grounds for
termination or cancellation of the affected lease.

The City reserves the right to implement addiional envirorimental protection plans
from firne fo time.

Fire Profection

‘The Lessee shall take all necessary precautions for the prevention of wild fires and
shall ba responsible for the suppression and bear the suppression costs of any and
all destructive or uncontrolled fires occurring within or without the lease area
resulting from any and all operations involved under the provisions of this lease.
The Lessee shall comply with all laws, regulations and rules promulgated by the
agency responsible for fire protection in the area.

Access Roads

Before constructing any haul read, secondary of spur roads across Municipal !ands',
the Lessee shall obtain written approval of the location and construction standards
of such roads from the Municipality.

Lessee shall access Lease Lot 5 via the public access easement. Lessea shall
cooperate with the holder of Lease Lot 4 and the City to construct a stream
crossing of Granite Creek at the public access easement The stream crossing
shall be dasigned fo accommodate a 25-year storm event. Maintenance of the
stream crossing shall be the joint responsibility of the holders of Lease Lofs 4 and

5.
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Upon completion of the term of this lease the stream crossing shall become the
property of the City,

Maintenance of the main road, culverts and ather such improvements providing
access or available for common use by all Lessees shall be maintained by the
Lessees at no expense to the Municipality

Generaf Conditions

The Lessee shall maintain adequate supervision at ali times when operations are
in progress o insure that the terms and conditions of this contract and allapplicable

" Federal, State and local laws, rules and regulations governing such operations are

enforced. At all times, when operations are in progress, the Lessee or a person
authorized by him to assume the responsibilitfes imposed by this contract, shall be
oresent on the lease area.

The terms and conditions of this contract shall apply with equal force upon any
agent, employee or contractor designated by the Lessee to parform any arall of the
operations of severance, extraction or removal of the materials sold under this
contract, and the Lessee shall be liable for non-compliance caused by any such
agent, employes or contractor.

Sound engineering practices and procedures shall be adhered to at allimes during
rock rernaval operations;

Trees, stuinps, overburden and any other debris shall be dispased of by burning
{subject to ADEC approval) or burying in an authorized location and in a manner
considered suitable by the Municipality representatives,

in working the land to effect the removal of the rock resource, the Lessee agrees
to so manage that tpon compietion of the removal, a reasonable degree of level .
land is maintained, per the reclamation plan, from which material has been taken

~ and no water impoundments are formed.

The Lessee shallcoordinate his activities ingofar as possible with the other Lassees
who now or int the future may hold other, adjacent material sale agreements.
Before removing material under any roadway or otherwisa interrupting access fo
any other operation, the Lessee shall make arrangements satisfactory to the
affected parties for coordinating operations. In the case where the affected parties
cannot reach agreement, the Municipality shall be the sole arbitrator to reach a

satisfactory resuit

At the expiration of this contract, the Lessee shall notify the Director of PublicWorks,
so fhat an inspection for release can be scheduled. This inspection shall include
general clean up, compliance with the reclamation plan, remaval of all Lessee’s
equipment and any other item felt a responsible element of any final inspection.

All responsibilfities and iiabilities of the Lessee shal remain in effect until this lease
contract term has expired. This includes cleanup of site and compliance with ali
cottract items.

The lease area may be used for the processing and storage of material removed
from the lease area and for truck scales, rock crushers, and other stch equipment
necessary fo produce marketable materials products. Other material incidentat io
the production of mineral products such as fillers, or ceaguiants needed for the
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settlement ponds may be stored on the site, as needed. A temporary small one
bay gravel equipment maintenance shop may also be allowed specifically for
equipment usaed at the site.

Granite Creek is, In fact, a fong term source of grave! and cther mineral products.
As such, it is not a contractor's storage yard area. Permanent or long term
improvements such as garages and shops or other similar buildings and uses shall
NOT be allowed. Further, storage of malerials not associated with
operation/maintenance of the lease area shall NOT be allowed.

Storage of construction debiis, broken asphait or any other solid waste is not
permitted.

Except for those portions of the operation which are associated with low noise
levels such as maintenance of equipment, the Purchasers operations shali be
confined to the hours of 7:00 A.M. to 7:00 P.M. daily. The Municipality reserves the
right to restrict operatmns on weekends and holidays without liability to Lesses or

its custormers,

If the i essee is forced 1o end, restrict or curtail his operations due to State or,
Federal law or regulations or for any cther cause over which the Municipality has
no control, the Municipality shall have no liability, whatsoever.

Lessee may notassign its rights under this lease or allow other parties fo produce
gravel material on the site without prior written approval of the Municipality.

SECTIONYV. LIABILITY AND INSURANCE

1.

The Lessee shall indemnify the Municipality and hold it harmless from any and all
claims, demands, suits, loss, liability and expense for injury to or death of persons
and damage to or loss of propetiy arising out of or connected with the exercise of
the privileges granted the Lessee by this contract, or arising ouf of any incident
whatsoever which may oceur on the lease site or commonly used facility. This
includes but is not limited to damage to power [ines, poles and faciiifies, telephona
lines and poles, survey monuments, roads, bridges and culverts, pollution andfor
damage to water systems, or personal injury.

In addition, Sitka shall be named as an additionaf insured on Lessee's
Comprehensive Liability Insurance Policy. .

The Lessee shall carry Workers’ Compensafion Insurance covering all employees
and shall also carry $1,000,000 general liability insurance, naming the Municipality
as an additonal insured, and take such measures as are reasonable to protect the

general public from injury on the site.

SECTION VI. IMPROVEMENTS AND QCCUPANCY

1.

Any improvements or transportation facilities including crushers, mixing plants,
buildings, bridges, roads orany other constructed by the Lessee in connection with
this lease and within the lease area, shall be in accordance with plans approved by
the Municipalify. Irmprovement and facility safety {both design & operation) shall be
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the responsibilily of the Lessee nol the Municipality. Lessee agrees to follow ail
applicable safety codes and regulations.

The Lessee shall, within sixty (60) days, after the expiration of termination date of
this lease, remove ali equipment and other persenal property from the lease area,
and pay the prescribed lease fees,

SECTION VII.  INSPECTION

SECTION VIiL

1.

Authorized agents of the Municipalily shall have access at all times lo the lease
area. ’

At all times, when censtruction or operations are in progress, the Lessee shall have
a representative readily available at the site of cperations who shalt be authorized
to receive on behalf of the Lesses, any notices and instructions given by authorized
Municipality perscnnel inregard to the performance under this confract, and to take
such action thereon as is required by the terms of this contract

TERMINATION AND SUSPENSION

1.

This lease may be temminated by the Municipality If the Lessee breaches the
contract and fails to comrect this breach within thirty (30} days after written notice is
served upon the Lessee. :

Failure of the Lessee to take Immediate action to correct unwarranted damage fo
ratural resources may be comrecied by the Municipality to prevent additicnal
damage. Any costincurred by the Municipality shall be paid by the Lessee.

This lease may be terminated by mutual agreement of hoth parties on terms and
conditions agreed upon, in wiiting by both parties.

SECTIONIX. RESERVATIONS

SECTION X.

The Municipality reserves the right to lease additional sites in the Granite Creek

1.

Quarry area to other parties during the term of this lease.

2. The Municipality reserves the right fo permit other compatible uses, including the
sale of materals, on the lands near the lease area provided the Municipality
determines that such uses will not unduly impair the Lessee’s operations under this
contract

3. The Municipality reserves the right to implement additional managementi plans for
the Granite Creek Lease area from time fo time.

PERMITS

1 Any permits necessary for operations under this confract shall be obtained by the
L essee prior fo commeneing such operations.

2. All cperations shall be in accordance with the City and Borough of Sitka Conditional

Use Permit, as it now exists or as modified in the future.
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SECTION XI. PASSAGE OF T{TLE

Lo 1. All rights, fitle and interest in or fo any malerial included in this lease shall remain
with the Municipality untif it has been paid for, or removed from the site, provided
however, that the right, titte and interest in or to any material which has been paid
for, but not removed from the sale area by the Lessee within the period ofthe lease
orany extension there of shall vest in the Municipality upon compietion of the lease
term.

SECTION XIl. EXPIRATION AND EXTENSION

1 This Jease shall expire "% v / Zo ‘V

SECTION XHI. WARRANTIES

1. THIS LEASE IS MADE WITHOUT ANY. WARRANTIES BY THE MUNICIPALITY,
EXPRESS ORIMPLIED, AS TO THEQUANTITY, QUALITY, MERCHANTABILITY
OR FITNESS FOR ANY PARTICULAR USE, CONCERNING THE MATERIAL TO
BE EXTRACTED UNDER CONTRACT.

SECTION XIV. WAIVER

1. No agent, representative or employee of the Municipatity has authority to waive any
provision of this agreement unless expressly authorized to do so, in writing, by the
Administrator.
b d
IN WITNESS WHEREOF, on this &~

day of /{/’/};/ : 200/

CITY AND BOROUGH OF SITKA

. _ ?av‘”« oo ne.

VZ]N/ By, /ﬂarth @L

By
U Lessee _ Admnistrator

(SEAL) ATTEST:

Municipal Clerk -
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